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2 KE r 
” Ccandide Lec- 


r; ts ra ſas . Pref.toP. 
Reader) that Error Anſwer. — 


ot) 2 Er- (Ignorange being ber 3 
wor Cui +>, inſeparable Twit) | 
| ramia gemella eſt indivi- doth in ber Proceeding i 
aua) in pi u 2 5 infinitely multiply ber ei, 3 
mite ſe multiplicat, tam producetbh ſuch _ monſfrogs © 
F prodigiolas & nova Chi- and fange Chimera's * 
; mEras. procreat, tanta & foateth n fuck” a 
. tam multiplici incetrtitu- many Incertainties, and 8 
dine fluctuat, & ejuſmodi ſucketh down ſuch Poiſon. | 
venenum ex virulento ig- from the comtagions Brgath 1 
norantiæ halitu imbibit, ut of Rnuorance, as all ſuch in- by 
. ſingulos quibus aliquid ſui Hs ſbe infuſeth any of her © ** 
6. venenati halitus infundit, potſoned Breath, ſbe dange- 
_ peſtifera contagione' infi- rou/ly infet?s or intoxicates ; 4 
32 ciat ſeu contaminet; Quo- And that which is wonders «Hf 
445 wr mirandum eſt, pri- ful before ſhe can. come fo % fs bs 
2 ad terminum per- any End, 15 Fringetb A 
by veniar, "ad miſerum & Things (I ſbe be not pe. 
- - Wimmarurum exitum cif vente) by; Confuſion to. a © - 
Ri pravertarur) Jon $ lerne ind e,, 
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8 FR Naturalia & vera 
-aftificialiaſunc finita, nul- 
ius terminus falſo, error 
| AImmenfüs. "On "the Other 

Sue, Truth cannot he ſup- 
ported or defended by any 


ſet, orgs 15 of that Conſti- 
tution and Conſtancy, as 
he cannot at any Time, or 
in any Part or Point be 
di ſagreeable to her ſelf; 
ſhe hateth. all Bombaſting 
and © Sophiftication, and 
ringetbh with ber Certait- 
& TY Unity, Simplicity, and 
Peace at the laſt; Putida 
ſalſamenta amant origa- 
num, Veritas per ſe pla- 
cet, honeſta fe de- 
cent, falſa fucis, turpia 
. phaleris indigent. no- 
trance is ſo far from excu- 


/ 


fung or exteulating the Er- 


ror of him that had Power 
to nd ont the Truth (which 
neceſſarily he ought to nom) 

7 . and. wanted only Will to 

. feel it, as ſhe will be a 
Jus Canſe of bis great pu. 
- #1ſ0ment : Quod ſcire de- 

© bes & non vis, non pro 
_ Ignorantia fed pro con- 


* 6 


temptu haberi debet. Er- 


ror and Falſhood are of that 
* Condition, as without any 
Reſiſtance they will in 
«Time of themſelves fade © 
"and fall amay: But ſuch 
3 the Sate of Truth, that 
though many do impugn her, 
"get will . bs ** . 
4 


Io the READER. 
finita, nullus terminus fal- 


Thing but by Truth ber 


- neſcant : Ea autem ve- 


F cat & ut Palma eff 


quadam abripit; Natura 
lia vera artificialia"ſunt 


o, Error inmenſus. Con- 
tra vero Veritas AT — 
& oppugnari niſi 1 

veritate — & 
ea eſt ejus natura & con- 
ſtantia, ut nullo tempore 
nulla parte ſibi a ſe diſ- 
ſentiat, mangonio & pha- 
leris exornari odit, co- 
miteſque ſecum ducit U- 
nitatem, Simplicitatem, & 
Pacem tandem: Putida 
ſalſamenta amant origa- 
num, Veritas per ſe pla- 
cet, honefta per ſe decent; 
falſa fucis, turpia phale- 
ris indigent. Tantum ab- 
eſt, ut ignorantia excu- 
ſet aut extenuet ejus er- 
rorem qui Veritatem in- 
venire poterat (quam ne- 
ceſſario agnoſcere debe- 
at,) & tantum inveſti- 
fare noluit, ut in cau- 
4 ſit cur gravius  ple- 
ctatur; Abd ſeire de- 
bes non dig, non pro 
ignorantia ſed pro con- 
temptu baberi debet. Er- 
roris & falſitatis ea eſt 
natura, ut nemine re- 
pugnante ſenſim p 
ſe dilabantur & eva 


r Io 2 per one ER Re a. 


. 


a 


ritatis natura, ut quam 


vis plurimi oppugnent 
ipſa tamen demum vin 


reſcat 


e the READ E R. 


feſcat 3 Ad tempus for- 
— i quadam prema- 
ſed nullo tempore 

ö a rutione opprimatur. 
; Nullus eſt hujus Rei- 
blice Civis, qui illu- 
Albus documentis & per- Me 
ſpicuis indiciis de ſuo 
— & jure avi- 
to & certiſſimo vere e- 
doctus (quamvis aliquan- 
-riſper ignorantia, falſa 
perſuaſione, aut inani 


timore deceptus fuerit, & 
poſſeſſione deturbatus) ſed 


Juris prudentes ad eam 
recuperandam conſulet: 
Antiquz & præcellentes 
Angliæ Leges ſunt avi- 
ta jura & antiquiſhma 


imaque hæreditas 
. n 1 I — 


cives hujus Regni 

bent; Per illas etenim 
non ſolum hæreditate & 
bonis in pace & tran- 
quſlirate, ſed etiam vi- 
ta & patria chariſſima 
ſecure 3 — Cum 
autem male metuo ne 
ex chariffimis- concivibus 
permulti (& ex illis 
quamplurimi præſtanti in- 


genio, ſingulari ſoler- 


tia, & eximiis animi 
dotibus) quia illuſtria 


quæ Babel, . indicia mi- 


nus intelligunt, jus etiam 
avitum in nonnullis max- 
imi momenti rebus minus 


vere cognoſtant; In pri- 


mo limine hujus Quinti 
operis mei ittos direxi & 


ever prevail in the Bua, 


and Houriſ ike the Ru- 


Der; ſbe mu 


use by Force fora Time be 


* down, but never dy 
Wow Means what ſoever aan 

We be trodden out." There's 
no Subject of this Ream, 
but being truly inſtrni tha by 
good and plain Evidente of 
bis ancien and undouhted 
Patrimony and Bi 
(tbo be 2 for ſomt Time 
by Ignorance, falfe:Perſua- 
fon, or vain Fears been de- 
ceived or diſpoſſeſſed) but 
"will conſult with learned and 
faithful Connſellors for the 
Recovery of the ſame: The 
antient and excellent Laws 
England are the Birth- 


and beſt Inheritance thatthe 
Subjects of this Realm bave, 


for by them be injoyeth nos 
only bis Inheritance and 


Goods in Peace and Quiet- 


neſs, but bis Life am bis 


moſt dear Country in Safe- 
ty. And for- that I fear 
that many of my dear u. 


trymen, (and moſt bf them 
of great Capacity, and ex- 


cellent Parts) ſor want of 


underſtanding of their own 
Evidence, do want the true 
Knowledge of their ancient 
Birtb-rigbi in ſome Points 
of greateſt Importance; I 
have in the Begs of 
this 
refed them to thoſt thut 


A 3 | will 
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my fifth Work, _—_ 


a 


Fear 7 
Wedion, 


50 qui 
and — Poſſeſſion. Upon 
Juſt: Grantids to retiify an 
Error in a Man's own 
ind is a Work 7 _ 
Luder ſtand; ng, ana of a 
reformed Will, and fre- 
 Quemt. with. ſuch as be 

good Men, and bave ſober 
— ſettled its. The 
End ſuch as write con- 
cerming any Matter, which 
. by ſome. for want of In- 
feruftion is called into Con- 
troverſy, ſpoyld be, with all 
tbe Candor and Charity that 
can be uſed," to perſuade 
and reſolve.' by demonſtra- 
tive Proofs the diligent 
Reader in the Truth. But 
. now a Days thoſe that write 
of fuch Matters do for the 
- moſt. Part by their bitter 
and . uncharitable Invec- 
tives tranſported with Paſ- 
fon and Fury, either be- 
get new Conproverſiess,.. or 
Goas much as in them lie o 
mate tbe e immortal. 
Boots of that. Argument 7 
"that have. had Truth for 
their. Center, yet becauſe 
they baue wanted Tempe- 
rance: Modeſty and Ur- | 
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ole qui non tantum 
as ,cqungt conſilio aderunt, & cu- 


þ -yeri, 


nus quia 


— ; "I K 


.quaſi manu duxi, ad £96 
{ano 


mulate ſatisfacient (nec 
enim vel d more fran - 
-gi, vel affectione mo- 
remio. cor- 
rumpi unt) verum 
etiam in tranquilla & 
.juſta poſſeſſione ſtabili- 
ent & confirmabunt: 
Errorem ex animo ſolidis 
argumentis xtorquere in- 
tellectus ,  acerrimi, 
animi integri, viriſque 
probis, ſobriis, & ſanis 
non eſt inſolens. Hoe.i is 
propoſitum eſſet qui de re 
aliqua ſcribunt, quæ in- 
ter alios controvertitur 
quia non ſunt informati, 
ut omni quo poſſunt 
candore & — 8. ſtu- 
dioſum Lectorem certiſ- 
mis a entis perſua- 
deant & edoceant. Sed 
ut nunc ſunt tempora, 
gui de ejuſmodi rebus 
ribunt animi impetu 
abrepti, acerbis & con- 
tumelioſis convitiis aut 
. noyas controverſias ſuſ- 
citant, aut quantum 
in illis eſt priores red- 
dunt immortales: Cer- 
to certius eſt nonnul- 
los ejus generis libros 
quibus veritas jpſa cen- 
trum fuerat, en 
eria 
eee, Tmadeſta 
urbanitas non ade- 


5 ** 


n, 


vel 


= 


* 
72 
— 


tis non ſolum exacue- 


Hf 8 8 8 


pugnarent, 
ras abiiſſet- Qui con- 
tra confcientiam verita- 

rem | 
id facit aut Tui ipſius aut 


Male contento: Aliorum, 


nem placere ſtudet: Ma- 
le ille contentus, quia 
o ambitioſa & inju- 
a cupiditas traxit non 
pervenerit, aut quia in 


vitatem vel flagitia, pœ- 
nam merito ſubierit, aut 

atia exciderit, ac igi- 

r tempori adverſo æſtu 
obluctatur ut aliis pla- 
ceret, eo quod ex eorum 
favore & benevolentia, 
ejus æſtimatio & victus 
dependet. Non me la- 
tet, quod hoc tempore 
omnia Regna & Reſpub. 
lice Legibus adminiſtran- 
tur, quodque ſua cu- 
juſque nationis peculi- 


| To the READER 
a 
judicum” adverſarios in 
erroribus obfirmaſſe ſuis; 
& convicits amarulen- 


runt eos ut ſe ipſos de- 
fenderent, & defenden- 
do fimiliter impingerent, /e/ 
verumetiam ſepenumero 
(indead ſerĩbendum adac- 
ti) errorem ipſum in 
multorum fraudem pro- 
ui alias ne- 
mine eontradicente in au- 


cognitam' oppugnat, 


aliorum gratia; ſui ipſi- 
us, eo quod animo ſit 


quibus ed aliam ratio- of 


luce Reipublice, ob pra- fe 


ſerved Puniſh 
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benity for their C _ iy 
rence, have o the" great 
3 2 7 2. 
e the aries 
their Errors; and by their 
bnter Invectiuet, whetted 
them not only to defendtbem-' 
ves, and to offend in the 
like, but may Trmes(being 
thereby urged to write) to 
defend the Brrop it ſelf to 
the Hurt of many, "which 
otherwiſe might hape va- 
iſhed away without any 
.Contradittion. - He that a- 
gainſt his Conſcience doth: 
impugn a known Truth, doth. 
it either in reſpeſt of bim 
ſelf, or of others ; of bim- 
felß, in that be bath within 
Dim a di ſcontented Heart; 
others, whom for certain 
worldly Roſpects he ſeeketh 
to pleaſe : Drſcontented be 
is, either becauſe he bath 
not attained to his ambiti- 
ous and unjuſt Deſires, or 
or that in the Eye of the 
State, be for bis Vices or 
Wickedneſs, bath juſtly de- 
and Diſ- 
grace, and therefore doth 
oppoſe bimfelf againſt the 
Current of the preſent to 
pleaſe others, in Reſpect 
that bis Credit or Maintee 
nance dependeth upon their 
Favour or Renevolence. I 
know that at this Day all 
Kingdoms and States are 
governed by Laws, and 
that the particular and 


5, "a 'To a *, 


o „ Cufom of every. e opprabity eee 
. le, moſt uſual tudo,  uſitatiſimum eſt 
e, with the muni- ſima; Mihi res eſt cum 
| England, - Municipalibus AngligLe- 


cipal 
e 2 
aboyetbeſetbirty-frocTears: 


ni ibe Truth (by having 


and ubere- 
of Ihe een a Student . 


only End and Deſire ir, 


Ay 

deſirous t 
1 who will 
A e to ſes and know 


his omg?) way be infirutt- 


ed; Wach as bave been. 


tag amiſs (every Man 


tangbt may ſee and ſ[atisf) 
himſelf. with the 7. . 
an fuch at know and 


1 rendy and eaſy a Way. 
1 ains  them- 


2 be N 


gibus quas profiteor, & 
quiDug jam triginta quin= 
2 -annos invigilavi: 
oc mihi ſolummodo pro- 
poſitum, & in votis eſt, | 
ut qui 3 7225 
cere & cognoſcere 
enim que ſua funt vi 


re & recognoſcere Sn 


expetit 2) edoceantur, qui 


a4 he hath been. male fuerint edocti (Quiſ- 


que enim credit ut eſt 
N veritatem per- 
ſpieiant & in ea acquieſ- 
cant, qui 8 veritatem 
perſpiciunt & tuentur, 
(cum tam facilis via ad 


2 os fontes pateat) cum 
latio confirmentur. 


Va ale. 


- 7. 


ore Mul. ab Iyvoramus ag. Pan lat drow; 6 ADDY lectio | 
 Macrob. by. 6, Satur. 


e 15 on ban” 


d e ure Regis 
ccleſraftico. 


Caſas Cavpaery. 


Ermins Hillarii, an- 
bethz Rotulo 340 

bobertts Caudrey Clericus 

Jus vocavit Georgium At- 
de actione tran 

is. quod Clauſum ſuum ad 

e leckenham in Comi- 

Rutlandiæ perfregiſſet 


ſeptimo Auguſti anno 
| egine tri- 
0 primo: Defendens 


ſpondit ſe minime eſſe 
uns juratores evocati & 
rati, veredictum dederunt 


ram comperucrunt, de ju- 
autem ad judicium cu- 
referentes in hanc ſen- 
ntiam, comperuerunt que- 
intemante tran; 
ile rectorem rectoriæ de 


puthluffenbam in Comi- 


uo — fuit illatum, 
le partem ejuſdem Recto-· 
iz comperuerunt item ſta- 
tum anno ejuſ- 
+ Regine primo, quo 


am fut. Quod ca Ee- 
lefiaſtica juriſdictio, que a- 
qua poteſtate Spirituali,vel 


xciale, videlicet rem efle 


Qo, & locum in 


xcitum in hanc ſenten- K 


Of the King's 
Eccleſiaſtical Law. 


CavpRer's Caſe, 


Caudrey Clark bought 


ar: of Treſpaſs 
Atton, foz bzeaking 


in 
Day of Auguff, i 
310 Pea of the Reign o 


dank 


the Jury 
foz Trial 
ſpecial Uerdie, tha 


returned and 


nd, 
— 
late Queen: The Defen- 
ed not ee, ns 

21 
of this Jſlue, gave 


N the Term of St. Hilla⸗ 
in the 3.30 Pear of 58. Mor 228, 
Reign of Q. Eliza⸗ 

beth, Rotulo 340, Robert 


an 
in!k 


of 


ueen's 16 & 17 Car. 


. f9. zloft, 
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1 Elm c. 1. 


De Jure Regis Eceleſiaſtico. Part V. 


fical Power hath herefofoze 
been, 62 may lawfully be ex⸗ 
ertiſed fo the Uiſifation of 
the Eccleſiaſtical Eſtate and 
erſons, and fo: Refo2zma- 
ion, D2der, and Cozrection of 
the ſame, and cf all Panner 
of Erroꝛs, Yereſics, Schiſms, 
Abuſes, Offences Contempts 
and Enozmities, within this 
Realm, ſhould fo2 ever be u⸗ 
nited and annexed to the Im⸗ 
perial Crown of this Realm. 
And that her Vighneſs, her 
Meits and Succeſſozs, ſhouid 
have full Power and Autho- 
rity by UNirtue of that Aa by 
Letters Patents under the 
G2eat Seal of England, to 
afl gn, nominate and antho- 
riſe ſuch Perſons, being na⸗ 
tural boꝛn Subjects, as her 
Vighn. her Yeirs oz Sucteſſ. 
ſhould think meet, to exerciſe 
and execute under her Yigh- 
neſz, her Heirs and Succeſ⸗ 
ſoꝛe, all and all Manner cf 
Juriſdiccion, P2rviteges and 
P2ehemaences in any wiſe 
fcuching c2 concerning any 
Spit itual oꝛ Eccleſiaſtical Ju- 
riſdidien within this Realm 
ol England and Ireland, and 
to viſit, refoꝛm, redꝛeſs, oꝛder, 
toꝛrec, and amend all ſuch 
Erroꝛs, Bereſies, Schiſms, 
Abuſee, Offences, Confempts, 
and C:o2mifies whatſoever, 
which by any Manner Spiri⸗ 
tual o2 Cccieſiaflical Power, 
Authczity 62 Juriſdiction can 
62 may lawfully be refozmed, 
o2dered, red2cfied, cozreced, 
reſtrained oz amended to 


& 


ras 


Ecclefiaſtica jam ant' exer- 
cebat', vel legitime exerceri 
terat ad viſitand". Eccle- 
icum ſtatum & ordi- 
nem, item ad reforman- 
dum, in ordinem redigen- 
dum, & corrigendum homi- 
nes Ecclefiaſticos, omnimo- 
dos errores, hæreſes, ſchiſ- 
mata, abuſus, offenſas & e- 
normitates intra hoc reg- 
num, imperiali hujus Reg- 
ni diademati in perpetuum 
uniretur & adjungeretur, 
Et quod ejuſdem Reginæ 
celſitudo, hæredes & ſucceſ- 
ſores, virtute hujus ſtatuti, 
plenam poteſtatem & aucto- 
ritatem haberent, per lite- 
patentes ſub magno 
Angliz figillo, aſſignandi, 
nominandi, & authoritate 
muniendi ejuſmodi perſo- 
nas, nativos hujus regni 
ſubditos, quos ſua celfitudo, 
hæredes & Succeſſores ido- 
neos exiſtimarent, ad exer- 
cendum & exequendum ſub 
ſua celſitud ine, hæredibus 
& ſucceſſoribus omnimodam 
juriſdictionem, privilegia, 
ræheminentias, ullo mo- 
o ſpectantes ad jurĩſdictio- 
nem Spiritual vel Eccleſi- 
aſticam infra hoc regnum 
Angliæ & Hiberniæ, & ad 
viſitandum, reformandum, 
componendum, corrigend' 
& emendand' omnes eſuſm 
errores, hæreſes, ſchiſmata, 
abuſus, offenſas, contem- 
ptus, & enormitates quaſ- 
cunqʒ quæ ulla poteſtate ſpi- 
rituali vel eccleſiaſtica pote- 
ſtate 
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fate, authoritate, aut ju- 
riſdictione legitime refor- 
mari, componi, corrigl, co- 
erceri, vel emendari po 
fint, ad omnipotentis Dei 
beneplacitum, virtutis in- 


crementum, & pacis unita- 
tiſq; hujus regni conſerva- 


tionem. Et quod etiam e- 
juſmodi ita nomi- 
natz, aſſignatæ, & authori- 


tate munitæ, virtute Stat. 


& ejuſm' literarum Patent 
plenam poteſtat' & autho- 
ritat haberent ſub ſua Cel- 
fitudine hzredib' & Succeſ- 
foribus ad omnia præm iſſa 
exercenda, utenda, & exe- 
uenda juxta tenor præd 
iterar' Patentium, ulla re, 
vel cauſa in contrafium non 
obſtante. Poſtea autem prz- 
fata Rey' per literas Paten- 
tes ſub magno Angl' 2 
datas nono die Decembris 
anno regni ſui viceſim ſex- 
to juxta tenor ſtatuti 
Archiepiſco tuarienſi, 
Epiſc Lon dineos, & qui- 
baſd'aliis, vel eor tribus aut 
plurib' authoritat* dedit in- 
quirendi ad ftatut. anni pri- 
mi regni ſui de libro prec' 

blicar', cum hac etiam 
clauſula in iiſd' Literis Pa- 
tentibus comprehenſa, viz. 
Præterea, plen' poteſtatem 
& authoritatem damus & 
concedimus reformandi, or- 
dinandi, corrigendi, emen- 
dandi in ſingulis hujus Reg- 
ni locis, omnes errores, h#- 
reſes, ſchiſmat*, abuſus, con- 
temptus, enormitat ſpiritu- 


5 —— of Almighty God, 
Cncreaſe of Uirtue, and 
the Conſervation of the Peace, 


and Unitp of this RKeaim. 


And that ſuch Per ſons ſo to 
be named, affgned, am au- 
thoꝛiſed, ſhould have full P. w⸗ 
er and Anthozity by Uirtue 
of that Ac, and of ſuch Vet⸗ 
rers Patents, under her High⸗ 
neſs, Petrs and Succeſ- 
ſozs, to exerciſe, uſe oz exe⸗ 
cute all the Pꝛemiſſes, acco2d- 
ing fo Tenoꝛ and Cfect 
of the ſaid Letters Patents, 
any Patter oꝛ Cauſe to the con- 
trary notwithſtanding. And 
afterwards the ſaid Queen by 
her Letters Patents under the 
Gꝛeat Seal of England, bear⸗ 
ing Date the ninth Day of 
December, in the ſix and 
twentieth Pear of her Reign, 
acco2ding to the Tenoꝛ of the 
ſaid Ad, did authoriſe the Arch- 
biſhop of Canterbury, the Bi⸗ 
5 of London, and divers o⸗ 


ers, 02 any thꝛee oz moꝛe of 
em, to inquire amonaſt o- 
ers, of the Statute of the 
firſt Pear of her Reign, con- 
cerning the Book of Com- 
mon Pꝛaper, with this Clauſe 
alſo contained in the ſaid 
Letters Patents, videlicet, 
Alſo we give and grant fall 
ower and Authozitp to re- 
zm, red2eſs, o2der, co2rec> 
and amend in all Places of 
this Realm, all Trro2s, Ye- 
reſies, Schilms, Abuſes, Con- 
tempts, and Eno2mities , 
Spiritual oz Eccleſiaſtical 

whatſoever, which by an 
a 2  SOpbitual- 
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e an Bntharty 08 Jus 
ower 2ity oz 
Maaidien, tan 02 may lawful- 
ly be refozmed, o2dered, re- 
d2eſſed, cozrected, reſtrained 
dz amended by the Cenſures 
Eccleſiaſtical, Depꝛivation, oꝛ 
otherwiſe, 4c. And upon 
Pꝛoof thereof had, and the 
Dffences afozeſaid, oz any of 
them ſuff.ciently pꝛoved a- 
inſt any Pexſon oz Perſons, 
by Confefton, lawful Mit⸗ 
neſe, oz by any due Banner, 
tc. That then you oz thzee 
of you ſhall have full Power 
and Authoztty to o2der and a⸗ 
ward ſuch Puniſhment to eve- 
ry ſuch Offender by Fine, 
Impꝛiſonment, Cenſure of the 
Church, oz otherwiſe, oz by 


to take ſuch D2der fo2 the Ke- 
dꝛeſs of the ſame, as by your 
Miſdoms and Diſcretions 
thall be thought meet and con- 
venient, as by the (aid VLet⸗ 
ters Patents mo2e at large 
appeareth. And further they 
found the Statute of the firſt 
Pear of the Reign of the ſaid 
late Queen, by which it is 
enacted; That the Dffender 
againſt that Aa concerning 
the Unifoꝛmity of Common 

Prayer, and being thereof 
lawfully convicted, accoꝛding 
to the Laws of the Realm, by 
Uerdict of twelve Men, oꝛ by 
bis ConfeſCon, oꝛ by the no- 
_ foztous Evidence of the Fac, 


_ thould fo2fert fo2 the firſt Df- 


fence the Ualue of his Spiritu⸗ 
al Living fo2 one whole Pear, 


and {,culd ſuffer ſix Ponths 


all o2 any the ſaid Ways, and 


ales vel Eccleſiaſticas quaſ- 
cunque, gue aliqua au- 
thoritate, vel juriſdictione 
Spirituali vel Eccleſiaſtica, 
reformari, ordinari, corri 
coerceri, vel emendari, 
gitime poſſint cenſuris Ec- 
cleſiaſticis, deprivatione, vel 
alias, &c. Cumque hec & 
offenſz predi 


fione, legitimo teſtimonio, 


aut qua vis debita forma ſuf- 


ficienter probent', &c. Quod 


tunc vos vel tres ex vobis 
atem & auQto- | 


plenam 
ritatem habebitis in ordin' 
. — & penas infli- 
gendi ſingulis ſic delinquen- 
tibus, mulcta, incarceratio- 
ne, cenſura Eccleſiaſtica, vel 
alias, vel illis omnibus, & 
ſingulis, & ad eorum refor- 
mationem eam rationem 
ineundi, que veſtra pruden- 
tia æquum & bonum vide- 
bitar, ut ex id literis Pa- 
tentib'pleniuspatet. Ad hæc 
comperuerunt Statut. anni 
primi regni ejuſd Reginæ, 
quo ſancitum eſt, quod qui 
offenderit contra Statutum 
de precum publicarum uni- 
formitate, & legitime juxta 
leges regni duodecim viro- 
rum veredicto convictus, 
vel ſua ipſius confeſſione, 
vel perſpicua facti eviden- 
tia, prima vice amitteret e- 
molumenta beneficior Fc- 
cleſiaſticor quæ habuit, & 


ſex totos menſes incarcere- 
tur 


b 
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aut carum 
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tur. Si ſecunda vice - 
uerit, poſtquam convictus 
— 17 » fatto omnibus 
Spiritualibus promotionibus 
deprivaretur. Tertia autem 
vice fi deliquerit poſt duas 
convictiones, ut prædicitur, 
omnibus Eccleſiaſticis 
motionibus depri vatus ad 
vitam incarceretur. Et quod 
præfatus Robertus Cauarey 
— — par 
r lu tz ICta recto- 
— 2 beneficio coram 
Commiſſariis prædictis pri- 
vatus fuerit, tum quod con- 
tra precum publicarum li- 
brum concionatus fit, tum 
' quod rem divinam juxta 
præſcriptum ejuſdem libri 
celebrare recuſaverit, & in 
quibus figillatim oſtenſum 
erat: Quæ deprivationis 
ſententia per Epiſcopum 
Londinenſem, cum aſſen- 
ſu A. B. C. D. collegarum 
ſuorum lata. Jurati autem 
veredictum ſuum concluſe- 
runt: Quod fi prædicta 
deprivatio non legitima eſ- 
ſet, ſed irrita, tunc defen- 
dentem tranſgreſſionis re- 
um invenerunt. Sin autem 
deprivatio illa irrita non e- 
rat, tunc defendentem non 
reum invenerunt. Et hæc 
auſa pro Tribunali per Ad- 
rocgtos utriuſque partis, & 
deTribunali per Judices ſæ- 
pius tractata eſt, & poſt mag- 
am & maturam delibera- 
ionem, & cum cæteris Ju- 
licibusconſultationem, Ter- 


mino Hillarii anno ejuſdem 
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Impꝛiſonment. Foz the ſe⸗ 


cond Dffence to be committed 
after ſuch Conviction,he ſhould 
be dep2ived __ fatto, of all 

s Spiritual Livings. And 

2 the third Dffence to be 
committed after ii. Convici- 
ons as is afozeſatd,he ſhould be 
er of all his Cccleſtaſti- 
cal Livings, and be impꝛiſon⸗ 
ed during his Life. And that 
the ſaid Robert Caudrey be- 
foze the Time of the Treſpaſs 
ſuppoſed, was dep2ived of his 


ſaid Benefice befo2e the ſaid 


high Commif7.oners, as well 
foz 3 he had pꝛeached a⸗ 
gainſt the ſaid Book of Com- 
mon P2ayer, as alſo fo2 that 

refuſed to celebꝛate Divine 

er vice accoꝛding to the ſaid 
Book, and ſhewed particu⸗ 
larly wherein: Which ſaid 
Sentence of Depꝛivation was 


given bythe Biſhop of / ) Lon- (a) Poph. 59. 


1 


don, cum aſſenſu A. B. C. D. pot. 4. 


&c. collegarum ſuorum. And 
the Fury concluded their Uer- 
dict; That if the ſaid Depꝛi⸗ 
vation were not warranted by 


Law, but void, then they found - 


the Defendant guilty of the 
Treſpaſs : And if the Depꝛi⸗ 
vation were not void in Law, 


Then they found the Defen- 


danf not guilty, And this 
Caſe was ſolemnly and often- 


times debated at Bar hy the 


Counſel of either Party, and 
at the Bench by the Judges, 
and after great and long De- 
liberation and Conſultation 
had with the Reff of the Judges, 
was in the Term of S. Hil 
lary in the 37, Pear of 

a 3 the 


De Jure Resi Eccleſiaſtico. Part V. 


, Objeftions the ſaid Queen adjudged. 
the Coun 


And it was argued by the 


— of the lain Counſel of the Plaintiff, that 


the ſaid Depꝛi vation was void 
fo2 4 Cauſes. Firſt, the ſaid 
Bock of Common Pꝛaper be- 
ing authoꝛiſed and command⸗ 
ed to be obſerved by the ſaid 
Act of the firſt Pear of the 
Queen, upon the Fo2fertu2es 
and Puniſhments therein com⸗ 
ziſed, the Dffence of the 
laintfiff is againſt that ad: 
fo2 that Ac only doth com- 
mand khe Dbſervation of the 
ſaid Book and inflicteth Pu- 
niſhments in ſeveral Degrees 
| fo2 dep2aving oz not obſer- 
bing of the ſame, and conſe- 
quently if the Dftence be a- 
gainſt that Aa, the Plaintiff 
ought to have been p2oceeded 
withal, and puniſhed acco2d- 
ing to the ſame: And it was 
ſatd, that the ſaid Ac wasan 
Act of great Moderation and 
Equity, fo2z the Dffender fo2 
the firſt Dfrence, ſhould not 
be ipſo ſacto, depzived, but 
ſrou:d only looſe the P2ofits of 
his Eccleſtaſtical Livings fo2 
one Pear, and ſuffer Jmp21- 
ſonment fo: ſtr Months, to 
the End that ſuch as were fo2- 
ward might have a Time to 
repent, and the well minded a 
Time to conſent; and ſu 
Care had the Ac of the 'Df- 
fenders in this Behalk, as if 
they committed one Dffence, 
and then ancther, and after the 
ſecond many moꝛe: vet ſhouid 
not the Offender be depzived 
foꝛ any of the later Dffences, 
unleſs he had been firſt ju- 
dictally conviged of Recozd 


1 


3 
Reginz 37 adjudicata fu - 
it, Per Advocatos que- 
rentis argumentatum eſt, 
deprivationem quatuor de 
cauſis efle irritam. Pri 
mum, cum ſancitum eflet, 
& ſcitum, ut liber ille 
publicarum precum ſtatu- 
to ilo anni primi Re-. 
goo obſervaretur ſub mul- 

is & is ibidem com- 
prehenſis, & querens pec- 
cavit contra illud ſtatu - 
tum: Statutum etenim il- 
lud obſervationem tantum- 
modo illius libri * | 
pœnamque infligit diver- 
ſis gradibus pro eodem de- 
pravato vel non obſerva- 
to, & conſequenter fi vi 
olatum fit ſtatutum, que 
rens juxta ſtatutum tra 
ctandus & plectendus e- 
rat: Dictum inſuper erat 
ſtatutum illud fuiſſe ad 
modum moderatum & {| 
quum, nam delinquens pro 
primo delicto non erat be 
fo facto deprivandus, ici 
tantum emolumenta Eccle 
ſia ſticorum ſuorum benefi 
ciorum ad unum annum 4 
mitteret, & ad ſex toto 


0 
0 
c 
| 
} 
1 


menſes incarceretur, ut per ſeq 
vicaccs ſpatium refpiſcendWrita 
& moderatiores tempus ad eO 
conſentiendum haberent tian 
eamqʒ delinquentium ratio voc. 
nem ſtatutum illud habuii quo 


ut ſiquis primo, ſecundoy 
vel tertio deliquerit, not 
tamen deprivaretyr, pt 
poſterioribus delictia, prij 
uſquam judicialiter com 
ctus fuiſſet ex recordo pet 


duode 


uodecim virorum veredi- 
m, vel ſui ipfius confeſ- 


it, gone, vel perſpicua facti e- 
de ZFvidentia : Ita ut ſecundum 
ge lictum pro quo deprivan- 
et, aus fit ex illo ſtatuto, com- 
le mittendum eſt poſt ejuſmo- 
w- di judicialem & ſolemnem 


onvictionem & pœnam jux- 
ta ſtatutum: Si ejuſmodi 


intellectum daret, & cor ad 
reſipiſcendum non apperiret, 
tunc poſt ejuſmodi convict i- 
onem pro ſecundo delicto 

Wincarcerandus, & poſt ejuſ- 
modi convictionem depri- 
vandus. Quod fi in hac 
cauſa Cauarey querens be- 
neficio illo Ecclefiaſtico, five 
rectoria de Southluffenbam 
pro primo delicto depriva- 


eus erat, cum nunquam an- 
rat tea in queſtionem vocatus 
ad: aut convictus fuiſſet pro e- 
| juſmodi delicto. Concluſum 
pro igitur erat pro hac prima 


„ rarte, quod ſupremi illi 
commiflarii formam & or- 
dinem ſtatuto preſcriptum 
ron obſervarunt: Er non 
obſervata forma infertur 
adnullatio actus, & ex con- 
ſequentia deprivatio eſt ir- 
rita, ideoque ſententia pro 
eo ferenda. Allegatum e- 
tiam erat per Querentis ad- 
vocatos per anticipationem 
quod etiamſi in eodem 
catuto erat Proviſo, pro 
Archiepiſcopis, Epiſcopis, 
eor” Cancellariis, Commiſ- 
larils, Archidiaconis, & a- 
Jus Ordinar peculiarem ju- 
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ublica pœna & infliciio non 


..6 


by Uerdict of xii. Pen, 02 by 
Confeſf.on, oꝛ notoꝛious Evi⸗ 
dence of the Fac: Do as the 
ſecond Dffence fo2 which h 

mult be depꝛived by the ſaid 
Ac, muſt be done and commit⸗ 
ted after uch a judicial and 
ſolemn Con vidion and Puniſh⸗ 
ment accoꝛding to ſatd 
Act: And then if ſuch an o⸗ 
pen Puniſhment and Inflic- 
tion ſhould not give him An⸗ 
derſtanding, and open his 
Heart fo repent : Then up⸗ 
on a like Conviction fo2 a ſe⸗ 
cond Dffence, to be commit 
ted after ſuch a Convicion, 
Dep2ivation ſhould follow. 
But in the Caſe now in Que⸗ 
ſtiun, Caudrey the Plaintiff 
was depꝛived from his ſaid 
Parſonage of Southluffen fo2 
his ſatd firſt Dffence, being 
never convented oz convicted 
fo2 any ſuch Dffence befoꝛe. 
And therefo2ze it was conclu- 
ded foꝛ this firſt Point, That 
the laid high Commiſſoners 


had not purſued the Foꝛm and 


D2der p2eſcribed by the ſain 
Art; Et non obſervata forma, 
infertur adnullatio Actus, and 
conſequently the Depꝛivation 
of the Plaintiff is void, and 
therefoze Judgment ought to 
be given fo2 him. And it 
was ſaid by the Plaintiffs 
Counſel, by Way of Anti⸗ 
cipation, That albeit there 
was a Pꝛoviſo in the ſame 
Ad fo2 Archbiſhops, Bi⸗ 
ſhops, and their Chancello2s, 
Commiſlaries, Archdeacons, 
and other Oꝛdinaries, ha⸗ 
ving peculiar Juriſdiction 
a 4 | pet 
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gth to the ſaid Depzi⸗ 
Vuation fo2 two Cauſeg. Ft 


pet that did not give any 
Vene . e h 


t the Commiſſioners by 

2ce of the ſaid Act of I E- 
liz, and of ſaid Letters Pa- 
teats, are not within the ſaid 
Pꝛoviſo but only Archbiſhops 
and Biſhops, their Chancel- 
lozs, Commillaries, tc. in re- 
ſped of their o2dinary Juriſ- 
diction. 2. Admitting it ſhould 
extend to the ſaid high Com⸗ 


miſſioners, vet ought they to 
pꝛoteed acco2ding to the Fozm 


and Oꝛder of the ſaid Act, fo: 
an Dffence done againſt that 
Act. Secondly, it was objected 
by the Counſel of the Plain⸗ 
tiff, that Caudrey the Plain⸗ 
tiſt was not depꝛived either by 
the Uerdict of rit. Pen, oz by 


Conkeſſ on, o2 by the noto- 


rious Evidence of the Fac, 
but by Default in reſpec he 
appeared net, being duly p2e- 
cogntzated 62 warned, which 
Caſe, as if was objeaed, was 
(a) Caſus omiſſus, & oblivioni 
datus, and not within the ſaid 
Act. Thirdly, It was objeq- 
ed on the Behalf of the Plain⸗ 
tiff; That the ſaid Sentence 
given by the ſaid high Com⸗ 
miToners was utterly void, 
fo2 that they oz any thꝛee 02 
moze of them having Autho⸗ 
rity by Fozce of the ſaid Ag, 
and of the ſald Letters Pa⸗ 
tents under the Gzeat Seal, 


ought to join in the Sen- 


fence, and that one Klone 


with the (5) Conſent of two o: 
moꝛe of the other Commiſſis- 


ners cannot give a Sentence, 
fo2 that cyery Commiſce- 


riſdictionem exercentibus, 


nullam tamen vim 


rſt, deprirationi dedit, idque 


duabus de cauſis: Primum, 
quod prædicti commiſſarii 
virtute ſtatuti anni primi 
Elizabethæ, & prædictarum 
literarum Patentium in iſto 
Proviſo non comprehen- 
duntur, ſed ſolummodo Ar- 
chiepiſcopi, Epi ſcopi, eo- 
rum Cancellarii, & Com-. 
miſſarii, &c. ratione juriſ- 


dictionis eorum ordinariæ. 


Secundo, fi modo detur quod 
ad ſupremos Commiſſarios 
extenderit, illi tamen juxta 
formam & ordinem ſtatuti 


pro delicto contra ſtatutum 


pracederent. Secundo, per 
advocatos querentis, quod 
Caudrey non deprivatus e- 
rat vel duodecim virorum 
veredicto, vel confeſſione, 
vel perſpicua facti eviden- 
tia. ſed quod citatus,  & 
admonitus non comparuerit, 
quod, ut illi objecerunt, Ca- 
ſus erat omiſſus, & oblivi- 
oni datus, & non ſtatuto 
puniendus. Tertio, ex parte 


querentis objectum erat ſen- 


tentiam a primis illis Com- 
miſariis latam omnino eſſe 
irritam, quod illi vel tres, 
aut plures illorum authori- 
tatem habentes ex illo fta- 
ruto, & literis illis Paten- 


tibus ſub magno ſigillo, 


debent junctim ſententiam 
fezre, & quod unus ſolus 
cum conſenſu duorum aut 
plurium Commiſſariorum 
ſententiam ferre non poſ- 
fir, quia ſinguli _ 

em 
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riſdictio enim, & 
coronæ per illud 

data eſt ejuſmodi Commiſ- 
ſariis qui ſunt naturales & 
nativi ſubditi, & ex ſpeciali 
illo veredicto non conſtat, 
quod Commiſſarii illi fue- 
runt naturales & nativi ſub- 
diti; & quamvis Judices ut 
viri privati in iculari 
ſ:ienta illos Ewe” & na- 
tivos ſubditos cognoſcerent, 
cum tamen Judices ex re- 
cordo exiſterent judiciali- 
bus tantum oculis intueri, 
& nihil aliud cognoſcere, 
quam quod in recordo illis 
apparet, nam ex illo non 
ex privata ſcientia fine re- 
cordo ſententiam ferre de- 
bent, & ex illo record judi- 
cium ſuum in record inſcri- 
bere. Et quandoquidem 
Regina prædict (ut à Con- 
filiariis querentis dictum e- 
rat) Eccleſiaſticam juriſdi- 
ctionem ex illo ſtatuto par- 
liamentario haberet & ex 
cod” poteſtas ipſi data eſſat 
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em habent authoritatem, ner 
1 eaſd literas Patentes by 


| na to 
. ſaid Aa, foz the Triton 


Kaum 


be natu 
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and appointed acco2di 


and Power given by the ſaid 
(a) Act fo the Crown, is to 
name ſuch CommiMonersas 
bo2zn Subjects, and 
it doth not appear by 
on Uerdict that ſaid 

ommttlioners were natural 
bozn Dubjecs : And albeif 
> lag p2ivate Pen in 

particular K 


ſaid 


(Hl. c. & 


did know them to be (3) natu- (5) Poph. 39, 


ral bozn Subjects, yet they be- 
ing Judges of Reco2d ought 
only to ſee with judicial Eyes, 
and to — Knowledge of no 
moꝛe than doth appear to them 
within the Recozd, fo2 u 

that, and not — 
Knowledge out of Kecozd, 
they only mult give their Judg- 
ment, and upon that Necoꝛd 
enter their Judgment alſo of 
Reco2d, And ſeeing that the 
late Queen had, as it was ſaid 


upon pꝛivate 


60. 


by the Plaintiff's Counſel,Ec- 


cleſtaſtical Juriſdiction by the 
ſaid Aa of Parliament, and 
by the ſame, Power was 
given unto her to name Ectle⸗ 

ſiaſtical 


De Jure Regis Eccleſiaſtioo: Parr V. 
Eccleſiaſticos Commiĩſſiona- 


flaſfical Commiſſioners, the of 
Necefſity muſt make her No- 
mination accozding to the ſaid 


Act having no _ Power, 

as was objected, aut by the 

ſaid Act: And ſeeing it was 

not ſpecially found that they 

were natural boꝛn Dubjeds : 

2 4Co.47.a. Et (a) de non apparentibus & 
_ non exiſtentibus eſt ra- 
1 Co.5:- tio: Foz this Cauſe alſo the 


Pal.? aid Sentence of Depaivation 
3 Bol * was void, as given by Com⸗ 
2 » oO 


miſſ.oners not warranted by 


the ſatd Act, © 
The Reſola- As fo the firſt and ſecond 
tions of the MDbjecion, both being ground- 


Court to the gy upon the ſaid (5) Act of 
G » Rot. 222. yon; — —— 
1 Jones 393. e Court, not⸗ 
. withſtanding theſe two Ob⸗ 
jections, the Sentence was 

af them, and. that faz thaee 
an 2 th2e 

Cauſes. Firſt, fo2 that the 
ſaid Act concerning the Uni⸗ 

fozmity of Common Pꝛaper, 

92 2 Rol. 222. being in the (c) Aﬀirmative, 
Poph. 62. . doth not abzogate oz take a- 
wap the Juriſdicion Eccle⸗ 
ſtaſtical, unleſs Moꝛds in 
the Negative had been added, 
As, and not otherwiſe, or in no 
other Manner or Form, 02 to 


the like Effect : And this ap⸗ 


peareth by the general Rule of 


all our Baoks, as if appear- 
eth in 46 Ed. 3. 4. 47 E. z. 10. 

20 H. 5. 11. 36 H. 6. 3. 3 Ed. 4. 
2). 3 H. 7.1. 14 H. 5. 10. 
135 H. 7. 16. 33 H. 8. Dy. 50. 4. 
Mar. Dy. 135. Stradling s Caſe 
Pl. Com. 20%. &c, ¶ 2. The 

* Cecletiaſtical Law and the 


rios nominandi, illa neceſſa- 


aliam poteſtat, nifi inde, ut 


objectum erat, non haberet, 


= 7 
eos nominaret: Cumq; non 


ſpeciatim inventum 
eos nativos fuiſſe ſubditos: 
Et de non apparentib, & non 


exiſtentib* eadem eſt ratio: 


Hanc etiam ob cauſ. depri- 


vation' ſententia irrita erat, 
utiq; lata per Commiſſiona- 


rios non ſufficient” authori- 
tat munitos ex eod ſtatuto. 


* Quod ad primam & ſe- 


cundam objectionem ſpe- 
cat, quorum utraque illi 


Parliamenti ſtatuto inniti- 
tur, determinatum erat de 
totius Curiz ſententia, quod 


objectionibus illis non ob- 
ſtantibus ſententia lata in 
quæſtionem non eſſet vo- 
canda idque tribus de cau- 
fis. Primum quod ftatutum 
illud de 
uniformitate, cum eſſet in 
parte affirmativa, juriſdi- 
ctionem Eccleſiaſticam non 
abrogat aut tollit, niſi ver- 
ba in negativa adjun- 
Qa fuiĩſſent, utique, & 10% 


alias, vel ullo alio modo vel 


forma, aut ad eundem ſen- 
um: Hoc manifeſto appa- 
ret, & clare conſtat ex ge- 
nerali omnium codicum 
noſtrorum regula, utietiam 
in 46 E. 3.4. 4} E. z. 10. 
20 H. 6. 11. 36 H. 6. 3. 
3 B. 4. 27. 3 H. . 1. 14 H.. 10. 
15 H. 7.16. 33 H. 8. Dy. 50.4. 
Mar. Dy. 135. * 
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q 3 


rio juxta illud ſtatutè, cum 
9 


9 
1 
= 


erit f 


. 

., 
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blicarum precum | 
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v. ar v. of the King's Eccleſiaſtical Law: 
m. Faſtic & temporal ſuas ſeor- 
= nd 9 — & diverſos reſpici- 
;, ut 1 N 


lis ad pœnam infligendam 


ret, 
>} 


non 


erit 


5 IT e 8 


5 
1 A 


Wnimz; altera ad exter- 


endi formulas 


ant ſcopos; altera tempo- 


orpori, terris, & bonis; 
: — ſpiritualis pro ſalute 


um hominem plectendum, 


Atera ad internum refor- 
Wnandum: Et hoc perſpi- in 
Wcuum eſt in 12 H.. 22.8 


o E. 4. 10. Cc. Hæ igi- 


tur diſtinctæ & ſeparatæ 


juriſdictiones apte cohærent, 


& in hoc coeunt, ut ho- 


mo totus externe & inter- 
ne reformetur. Tertio, Pro- 


„ibo in predict ſtatuto banc 


quæſtionem omni quæſtio- 


ne liberat, nam ex eo pro- 
viſum, decretum, & ſanci- 


tum eſt authoritate præfa- 
ta, quod omnes & finguli 
Arch iepiſcopi & Epiſcopi, 
& finguli eorum el- 
hri „Commiſſariorum, 
Archidiaconorum, quibus a- 
liqua eſt ſpiriualis juriſdictio 
vigore ejuſdem ſtatuti ple- 
nariam poteſtatem, & au- 
thoxitatem haberent, tam 
inquirendi in viſitationibus, 


Sinodis, & alibi intra ipſo- 


rum juriſdictionem, quam 
alio quouis tempore & loco 
accipiendi information om- 
nium, & fingularym rerum, 
quæ ſupra memorantur com- 
miſſæ vel perpetratæ intra 
limites & juriſdictionis & 
authoritatis eorum, eaſque 
puniendi admonitione, ex- 
fFommunicatione, ſequeſtra- 
tone, vel deprivatione, aut 


C2 +--'; 


Tempoazal Law have ſeveral 
20ceedings, and to ſeveral 
nds ; one being Tem⸗ 


Goeds: Lhe — 
The eing 5 

ritual, pro ſalute Anime, the 

one to puniſh the outward 

en eg * oth 
: appear 

12 H. 7. 22. & 10 Ed 4 

thele 

c⸗ 


10. &. Then both 
diſtind and ſeveral Ju 
tions conliſt and ſtand well 
together, and do join inthis : 
To have the whole Man in⸗ 
wardly and outwardly refozm- 


ed. ¶ 3. The P2ovilo in the 


ſaid Act doth make this Nue- 
ſtion without Queſtion, foz 
by it is p20vided, o2dained, 
and enacted by the Authozity 
afozeſatd, That all and ſingu⸗ 


lar Archbiſhops and Biſhops, 


and every of their Chancel- 
lozs, Commiſſaries, Archdea- 
cons, and other D2dinaries, 
having any peculiar Eccleſi⸗ 
aſtical Juriſdiction, ſhould 
have full Power and Auths- 
rity by Uirtue of that Aa, as 
well to enquire in their Uiſt- 
tation, Dynods, and elſewhere 
within their Juriſdiction , as 
at any other Time and Place 
to take Accuſations and Jn- 
foꝛmations of all and every 
the Things above mentioned, 
done, committed 02 perpe- 
trated within the Limits 
of their Juriſdigion and 
Authozity, and puniſh the 
ſame by Admonition, Excom⸗ 
munication, Sequeſtration, 
oz Depꝛzivation, and . 


pozal to one Puniſhment 


To the zd. 


— ——ů —h:˖̃ —.. wo 


De Jure Regis Eccleſiaſtico. Part V. 


Cenſures and P2oceſs in like 
Fozm as heretofoze had been 
uſed in like Cafes by the 
Nueen's Eccleſiaſtical Laws, 
as by the ſaid Ack appeareth. 
Ho as ſeeing, if that Ac had 
never inflicted. any Pumſh- 
ment fo2 dep2aving 02 not 
ſerving the Book of Common 
Pzayer, vet the ſame being 
allowed and commanded to be 
cds — — — 
ommon Pꝛaper, a 
nity and Peace of the Chureh; 
The Eccleſiaſtical Judge may 
depꝛive ſuch Parſon, Utcar, 
cc. as ſhall dep2ave oz not ob- 
ſerve the ſaid Book, as well 
the firſt Offence, as he 
might have done by the Cen- 
ſures of the Church, and the 
Eccleſiaſtical Laws, as if no 
Fo2mof Puniſhment had been 
inflicted by that Ac, And this 
doth evidently appear by the 
ſaid Þ2omlo ; Fo2 thereby 
notwithſtanding any Thing 
in that Ac contained, they 
may puniſh ſuch Dffenders 


by Admonition, Excommuni⸗ 


cation, Dequeftration. oꝛ De⸗ 
p2ivation, and other Cenſures 
and Pꝛoceſs, in like Fo2m as 
heretofoze hath been uſed in 
like Caſes by the Queens 
Eccleſiaſtical Laws, and are 
not bound to purſue the Fozm 
pꝛeſtribed by the ſaid Ac, 
which is to puniſh the Dffen- 
der acco2ding to the tempozal 
Law. And it was reſolved, 


that if the Jurisdiction of 


the Archbiſhops and Bi⸗ 


aliis cenſuris, & 
formulis, perinde ac heQe- 
nus in uſu fuifſet in ejuſmodi 


cauſis, regiis legibus Ecclefi- 
aſticis, ut ex eod' ſtatut ma- In 
nĩfeſte conſtat. Adeo ut fi ſta- 

tutum illud nunquam ullam i 


pœnam pro depravando, vel 


non obſervando publicarum 


libro inflixiflet; at- 
— liber ille a 
batus, & ex mandato Regis 
obſervandus eſſet pro pre- 
cum publicarum uniformi- 
tate, & unitate, ac pace Ec- 
cleſiæ conſervanda; Judex 
Eccleſiaſticus ejuſmodi Re- 
Qorem, Vicarium, &c. de- 
ivare poteſt, qui eundem 

ibrum — vel non 
obſervabit, tam pro primo 
delicto, ut per Eccleſiæ cen - 
ſuras, & leges Ecclefiaſticas | 
facere potuiſſet, quaſi nulla 
penz aut puniendi forma 
by ſtatutum inflicta —_— 
& hoc prefatum vi- 
ſo dun dde manifeſtum eſt. 
Ex eo enim nihilo obſtante 
in przd' ſtatuto, delinquen- 
tes admonitione, excommu- 
nicatione,ſequeſtratione, de- 
privatione,&aliis cenſuris, & 
rocedendi formulis, perin- 
e ac ante in uſu fuerit in e- 
juſm caufis, per Eccleſiaſti- 
cas Regin leges punire pot 
ſunt, & non o ir el ſunt ad 
formam proſequendam in 
eod' ſtatuto preſcript*, quæ 
eſt delinquent' juxta legem 
temporal punire, Determi- 
nat etiam erat, quod ſi eo- 
| dem 


l 
' 5 1 
* 
1 


V. 61 
. 
di 
te- 
4 
fi- 
la- 
ta- I 
Mm 4 
m 
Lt- 
o- > munitis ex alio ſtatuto 
zis In eodem Parliamento raci- 


e proviſum erat: * cui 
icet quod majus eſt, non 
lebet quod minus eft non 
tcere. Ad objectionem ve- 
> tertiam per totam etiam 
uriam determinatum erat, 
um Collegarum aſſenſu lata 
juſmodi erat ut communis 
2gis Judices approbare de- 
deant juxta Eccleſiaſticas le- 
ges latam fuiſſe: Cum ete- 
jim illis fit authorit 

lendi, & ſentent ferendi in 
auſis Eccleſiaſt, juxta leges 
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tt, cclefiaſticas, & 111i ſenten- 
te iam tulerint in cauſa Eccle- 
m aſtica, juxta cor* proceden- 
u- i formulam vi & virtute e- 
le- uſdem legis: Communis le- 
& s Judices ipſorum ſenten- 
n- iz fidem adhibere & ean- 
em approbare, juxta legem 


ccleſiaſticam latam fuiſſe 
lebent, Et hæc eſt recepta 
dpinio in libris noſtris om- 
ubus, ut liquet in 11 H. 7. 
. 34 H. 6, 14, &c. Et in 
auſa Bunt ing & Lepping- 
el in part relation mear'. 
xc eſt uſitata ſententiar 
orma in Eccleſiaſticis ipſor” 
uriis: Et in hoc ipſo An. 23 


* 
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8 Eccleſiaſtical 
e e 


11 H. 7. 9. 34 H. 6. 14. &c. 


vii 


and their Chancellozs, 
mmilaries, Archdeacons, 
and other D2dinaries, having 


p2ovided foz 
by the ſaid Act, a fortiori the 
ommſioners authoꝛiſed 
an other Ad in the ſame 
ID: OT tacite p20- 
2; Quia (a) cui licet Co. 2. 4. 
quod majus eft, non Leber quod 12 e 
—— Ear 86. 
To the 3. 


{ „ was 
ſuch as the Judges of the (7) poph. 59. 
— 1 

MN accozding to 

Eccleſiaſtical Laws: Foz ſee- 
ing their Authozity is to p20- 
ceed and give Sentence in Ec⸗ 
cleſtaſtical Cauſes, accoꝛding 
to the Eccleſiaſtical Law, and 
they have given a Sentence 
in a Cauſe Eccleſtaſtical up- 
on their P2oceedings, by Fozce 
aw; The Judges of 
e Common Law onght fo 
give (c) Faith and Credif to (.) 2 Ro). 7; 
their Sentence, and to allow 7 Co. + b. 
if to be done-acco2ding to the 1 C0 % b. 
Eccleſiaſtical Law; Foz (4) 2 Vent. 43. 
cuilibet in ſua arte perito eſt © 


credendum. And this is the 

Q if iS 7 Co. 19. a. 
common received Opinion of Calvin's Caſe, 
Co. Lir. 125. a. 
2 Leon, 176. 
Cawly 37. 
(e) 4 Co. 29. a. 


all our Books, as appeareth 


And in (e) Bunting and Lep- 
ingwel's Caſe, in the fourth 
art of my Repozts; And 

is the uſual Fozm cf 
all the Sentences in thei 

Eccleſiaſtical Courts: And 

this very Point, Tr. 23. Re- 

g10z, 
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eterminat erat, quod ſta- was reſolved ; That the ſaid 
eum anni primi Reg E-. Ad of the firlt Bear of the ſaid 
re. abethæ de juriſdictione late Nueen concerning Eccle⸗ 
. cclefiaſtica, non erat ſtatu- ſtaſtical Juriſdiction, was nof 
wy quod novam legem in- à Statute introducozy of a | 
em, odaxerit ſed antiquam _ 28, but * Aang. 325 
„ eclaraverit qu ici 2 appear- = Wy 
ing eſt tam i hola per'P e- eth as well by the Title of the W | 
dd' ſtatuti, viz. Staturmum N 
720. A ſti tt endi ad (oronam Ju- ſtorin to the Crown the An- 


V. A 
, 


4 „ i ient Juriſdiction over th 

, "= em antiquam ſuper tient the State 
zu e Siri. Ecclefiaſtical and Spiritual, &c. 
ſu, :iem: Quam etiam ex 


4 pfius ſtatuti context” in di- 
0 rũsejuſdem partibus. Sta- 
aum tum enim illud non aliam 


* riſdictionem coronæ an- z < in 
- %eit quam quæ antea re- . ght 
i, fi. ent, aut eie debuir £0 be by the antient Laws of 
<> e antiquas hujus regni 59 Realm Parcel of the 
K ay particula regiæ juriſ- ing's Jurisdiction, and uni- 


W 53 - im. fed to his Imperial Crow 

aa, auen ande loezer. And which lawfully had been: 
meine exercebatur, & exerceri 92 might be exerciſed within 
2" Wterat intra um, cujus the Realm : The End of 


iſditionis,& formularum Which Juriſdiction, and of all 

acedendi in ead' ſcopuse- Hal Al Things n pon _ 

=, 8 2 in * — Ec- bone in Cauſes © Ree | » 

efaſticis ferent vini | 

ain gloriam, virtutis in- — 1 4— of Almighty 
and the 


W-mentum, & pacis atque and Contra in 1 fhe 
wenitatis hujus regni conſer- qgegce and Unity of this 
ang tion', ut ex diverſis par- — 2 as by divers Parts of 

us cjuſdem ſtatutiliquet: fhe raid Ad a : And 
zitur, ut ex illo ſtatuto nul- hat Ac n 


illo taty erefo2e as by no p2e- 
pretenſa juriſdzQio intra tended Jurisdiction eerciſed 


vc regnum exercita, quæ within this Realm, | 
| impia, aut prerogative 32. 02 repmgnars ts 
i antiq. legi coronz hujus the 292erogative 02 the antient 
en adveria & repugnans Jaw of the Crown of thi 
ttituebatur, vel reſtitui Realm, was 02 could be reſfo- 

terat Prædictæ corona, {e- red tothe ſame Crown, accozd- 
I antiquum ejuſd us ing to the antient Right and 
legem : Ita fi ſtatut' il- * 
> 


— — — — 
—_ ms th — ww — 


ym 326. Time being may (a) — 4 
cleſtaſtical 


ac. 37. 


19. 


1 


(c) Hob. 17. 


immediately under God, f. 


De Jure Regis Eceleſuaftico: Parr V. 4 


Act of the firlt Pear of the late 
never gb made, 
it was reſolved by all * 


Bin 
Jus . of England das the the 


fuch an Ec Com- 
tbo the aint eren 
ive and __ 22 
nd therefoze antient 
Sw of Cr , this 
Cn — is an 
abſt ife (3) Empire and Po⸗ 
conſifting of one Head, 


| whi is the King, and of a * 


Body polifick, compact and 
nded of many, and al- 


| moſt infinite ſeveral and pet 9; 
embers; All aver ul 


well agreeing G z 
boon nk Law vivid into 

fwo leveral 

ſay, The Clergy and * 


Laity, both of them, next = 


ject and obedient to the Bead: 


Allo the K ead of 
— kingly Yeav of this de 


— — with (c) e, ca 
nary and entire Power, Pꝛe⸗ 
rogative and Jariſdiction, to 
eve Part f0 Dome 
e 
Degree, A. Bier ver in mal 
— ſes Ecclellaftea 035 02 Tem⸗ 
en des 12 he ſhould not 
Bodp. 
TY bunt the 
Judges in his Courts of Ju- 
ſtice doth judge and determine 


(4) Co. ae 56. the ſame by the tempoꝛal Laws 


has k. Gaoſes of England: (4) So in Cauſes 
belong to the Eccleſtaffical and 


Eccle 


ical. 


Spiritu⸗ 
al, as namelp, Blaſphemy, 


F 


lud anni primi ite 
Regine nunquam ancitun® | 
fuiflet, determinat & judi 
catum erat, quod Rex ve 
Regina Angliz qui proj 3 

tempore fur fuerit, d de YM 


— 1 antea — 
morata eſt) per antiquan q 
| ivam, & 1X le. 

gem inſtituere poſſit. Jure | 


ta igitur 3 hujus regiif 
antiquas, hoc Angliz Reg 
num Impei 


, um & monarchia, ex ur 
capite, viz. Rege, & ex co. 
pore politico compatto x1 i 
comp - ex membris dl 
a__ JO . No 
ilominus inf 
ter ſe cohærentibus, con 
ſens. uz omnia lex bis 
fariam in Clericos & Laicd 
dividit, qui utrique prox 
_ & 1 —.— ſub De 
— 133 N 
Regium ei 1 
olitici drporid 


ia & integra p- 


1 

ativa, & joy 

eildictone ad ſuum cuiqu 
hujus co 


5 membro di 
ſtribuend cu » 1 
ac ordinis, i in omni 
ſis Ecclefiaſticis, vel ſ-cu 
ribus inſtructum eſt, & a 
matum; alias totiuscorpc 
caput non eſſet. Et 
ac in ſecularibus ca „ Ret 
in foris judicialibus — 
temporales judicat & 0 
terminat juxta leges Ar 
gliz temporales : Ita i 
cauſis Eccleſiaſticis & pi 
ritualibus, ſcilicet ba 


mia, Apoſtaſia, * , 


- og 


4 Schiſmatibus, Ordinibus 


conſerendis, Clericorum ad- 
miſſioni bus, & inſtitutioni- 


bus, rerum divinarum ce- 


bag lebratione, ritibus matrimo- 
_ nialibus, divortiis, baſtardi- 
ul is generalibus, decimarum 
me jure, & carundem Subſtra- 
Rtionibus, oblationibus, ob- 
IT ventionibus, dilapidationi- 
bus, Ecclefiarum reparatio- 
US nibus, teſtamentorum pro- 
Let bationibus, adminiſtrationi- 


= 


1 caſtitatis oppugnationibus, 


1 tionibus, procurationi- 
4 mg appellationibus Eccle- 
"oF fiaſticis, Pcenitentiz com- 
"WY mutations, & allis, (quorum 
J ad communes le- 


— — t 
runt, cum ab Ip 4 
batæ & confirmatz wil ent, 
eas nihilom inus Jus civile 
Romanorum — ade? u- 
ti etiam Normanni 
que ipſor leges ex eg 
mutuo acceptas nomine le- 
pum vel conſuetudin Nor- 
manniæ infignierunt : Sic 
icet Angliz — 
ſiaſticas quas h 
p aliis deduxerunt, exc lis 
tamen q PR hic 

i omnium wap: 
probate — — 
e Anglie leges reg — 
22 appellantur; ꝗd 


fornicationibus, queens, T0 | 


paar V. Of the King's Eccleſiaſtical Law: ix 


Apoſtaſy from Chziſtianity, Courts, See 
Dereles wy, cons. — CircumſpeQe 
Inffitutions of W f 7: 
Clerks Celebꝛation of divine verſus tinem 
Service, Rights of Patri- A" cle 95. 
ffardy, Subtraction and Right 2 H. f. cap. 7. 
of Tithes, Dblations, Db- ' *! ; 7. Ca. 4 
ventions, rem rale, Re- : b 

Churches, J20- 
Pate of of meg em 1 0 


.C. 12. 
C. 20. 
C. 


. 


mutation of — and o⸗ 

thers (the Conuſance whereof 12 12 27 5 
belong not to the Common 1 4 
Laws of England) the ſame 


are to be defermined and de- 

cided by Eccleſiaſtical Judges, 

acco2ding to the King's Cccle- 

ſtaſtical Laws of this Realm: 

Foz as the Romans fetching 

divers Laws from a) Athens, () Dar. 71. * 

vet being appꝛoved and allow- 

ed by the State there, called 

them notwithſtanding Jus Ci- 

vile Romanorum: And as the 

(b) No2mans bozrowing all d. 02 (b) Pref. ad 3. 

malt of their Laws.from Eng- Xe: ca fl. 

land, yet-baptized them by the 

Name ot the Laws oz Cuffoms 

of Pozmandp: Do albeif the 

Kings of Engl. derived their 

Eccleſtaſtical Laws from o⸗ 

thers, yet ſo many as were 

p20ved, app2oved and allowed 

here, by land with a general 

Conſenf, are aptly and rightly 

called, The (c) K's Eccleſiaſtic 6⁰² Lend 

Laws of England, which who- Dr. Confins's 
b — Apology 102. 


De Jure Regis Eccleſſaſtico. PART V. 
koever ſhall deny, he denicth 


that the King hath full and 
plenary Power to deliver Ju- 

ce in all Cauſes to all his 
Subjects, oz to puniſh; all 
Crimes and Offences within 
his Bingdom: Foz that as 
befoze it appeareth the Dect- 
ding of Matters ſo many, and 
of ſo great Jmpoztance, are 
not within the Conulance of 
the Common Laws, and con- 
fequently that the King is no 


complete Ponarch, no2 Head, 


(a) Parſon's 
Anſwer to the 
Sth Rep. 93. 


(b) This King 

reigned A. D. 
55. Stamford 

i 3. c. 38 


11 1. Full. Ch. 


Hilt. 101, 102, 
Parſon's An. 


[wer 93, 94,95. 
Dav 73. a. 


Br. Coꝛ on. 129. 


Moor 120. 


Stanf. Coron. 
Iii, b. Burn. 


Reform. Pars i. 


lib. 3. f. 187. 
Ins (harter 
wos pleaded 
1H. 5. 23, 25. 
Nota. 


of the whole and intire Body 
of the Realm. But (a) ts con⸗ 
firm thoſe that hold the Truth, 
to ſatisty fuch as being not 
inſtruded, know not the an⸗ 
tient and modern Laws and 
Cuſtoms of England, every 
Man being perſuaded as he is 
taught: Theſe few demon- 
ſtrative - Pꝛoofs out of the 
Laws of England, inſtead of 
many in ©2der, & ſerie tem- 
porum, arc here added, 


) Kenulphus Rex, &c. per 
Literas ſuas Patentes, conſilio 
& conſenſu E piſcoporum, & 
Senatorum gentis ſuæ, largirus 
fuit Monaſterio de Abnidon in 
comitatu Berk. ac cuidam 
Ruchnio tunc Abbati Mona- 
ſerii, & quandam ruris ſui 
2 id eſt quindecim 

anſias, in loco qui a Ruri- 
colis tunc nuncupabatur Cul- 
nam cum omnibus utilitatibus 
ad eandem pertinentibus, tam 
in magnis quam in modicis re- 
bus in æternam hæreditatem. 
Et quod prædictus Ruchnius, 
&c. ab omni epiſcopali Jure in 
ſempitern' eſſet quictusut inha- 
bitatcres ejus, nullius Epiſcopi 


Abbati Monaſterii, 


» 
A 
43 
1 
—_ 


3 denegaverit, idem 
denegat Regem plenariam 
habere poteſtatem, juſtitiam 
in omnibus cauſis ſuis ſubdi- 
tis adminiftrandi, vel cri- 
mina & delicta infra hoc 
regnum puniendi: Quia, ut 
jam liquido conſtat, deter- 
minatio tot & tanti momen- if 


ti cauſarum in cognitionem 


legum communium non ca- | 
dit, & conſequenter Rex 
non eſt abſolutus Monarcha, 
nec caput totius integri cor- i 
poris hujus regni. Sed ad 
eos confirmandos, qui veri- 
tatem agnoſcunt, & ad ſa- 
tisfaciendum illis, qui non- 
dum inſtructi antiquas & 
modernas Angliz leges & 


4 
— 
4 4) 


confuerudines1gnorant, cum Ii; 
ſinguli ita fint perſuaſi ut di 
informati : Hæc paucula ar- rid 
gumenta certiſſima & quai 
Apodeictia, quæ inſtar mu- WW ©* 
tor” eſſe poſſint, ſuo ordine, I ſte 
& tempor” ſerie hie ſubjici- ii 
untur. Zak Ec 

Kenulphus Rex, Oc. per By 


Titeras ſuas Patentes, con. 
ſilio & confenſu Epiſcopor, 
& Senatorum gentis ſue, 
largitus fuit Monaſterio de 
Abmaon in Comitatu Berk, 
ac cuidam Ruchnio tune 
Sc. 
Rnandam ruris ſui por- 
tionem, id eſt, quindecim 
Masſias in loco, qui a Tt 
ricolis tune nuncupabatur 
culnam, cum omnill utilitat 
ad eandem pertinentib, tan 
in magn' quam in mudiè re- 
bus in etern' hæreditat. E 
q præd Ruch. Ec. ab omni 
epiſcopali jure in ſempitern 
Het quietus, ut tnhabitate 

re 


res eius aullius Epiſcopi, aut 
fuorum. 2 
ne deprimantur, ſed in cun- 
Eis rerum eventibus & dif- 
cuſſionibus cauſarum, Abba- 
tis Monaſterii prædicti de- 
= creto ſubjiciantur. Tia gd, 
Se. Ut ex eadem Char- 
ta anno 1 Hen. 7. producta, 
& a Stanfordo allega 8 ple- 
ne apparet : uz arta 
1 ante A. 850, con- 
firmata fuit per Edwinum 
= Zritaume Anglorum Re- 
= gem & Monarcham: Ex 
aqua 2 eſt, Regem 
charta ſua in Parliamento 
conſecta, conſilio & conſen- 
ſu Epiſcoporum & Senato- 
rum gentis ſuæ, qui in Par- 
liamento convenerant, præ- 
dict Abbatem Epiſcopi ju- 
ri ſdictione liberaſſe & exe- 
miſſe, &c. Et eadem char- 
ta Abbati intra ejus Mona- 
ſterium, Ecclefiaſticam ju- 
riſdictionem conceſſit: Quæ 
Eccleſiaſtica juriſdictio a co- 
rona derivata, uſq; ad diſ- 
ſolutionem ejuſdem Mona- 


* r 5 * n 8 
— — — ay . © a. * A 
* a 2 * _—_— 
FW, 8 A 
4a an. et _— 
2 


n. 
ö ſterii tempore H. 8. per- 
4 manſit. * * 
ac 11 85 
rk, n, | 
pr Regnante Anglor 
„Kege Edwardo 
„Conteſſore. 
ur >\ DV | & wah: 34d 
* EX autem, qui Vicari- 
2 | R us ſummi Regis eſt, ad 
_ hoc conſtitutus eſt, ut reg- 
E num & pepul' Domini & ſu- 


i ber omnia, ſanctam Eccleſ. 
egat & defend' ab injurioſis, 
maleficos autem deſtruat. 


Meialium jugo in- 


( 
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aut ſuorum officialium jugo 
inde deprimantur, fed in cun- 
cis rerum eventibus & diſcuſ- 
ſtonibus cauſarum, Abbatis Mo- 
naſterii prædicti decreto ſubjl⸗ 
ciantur. Ita quod, &c. As by 
the ſaid Charter pleaded in 
1 Henrici 7. and vouched by 
Stanford, af large appeareth: 
which Charter granted above 
850 Pears ſince; was af- 


ter confirmed per Edwinum Ret Rdwin: 
Britanniæ Anglorum Regem fegnavit annd 
40 F IC 
a uit, 


& Monarcham : By (a) which 
hi appeareth that the ing by 
8 
ment (fo2 it appeareth to be 
made by the Counſel and Con⸗ 
ſent of his Biſhops and He⸗ 
natozs of his Kingdom wht 
were aſſembled in Parliam,)} 
did diſcharge and exempt the 
ſaid Abbot from the Juriſdi- 
gion of the Biſhop; gc. An 
by the ſame Charter did grant 
to the ſaid Abbot Eccleſiaffical 
Juriſdiction within his ſaid 
Abby, which Eccleſiaſfical 
Juriſdiction being derived 
krom the Crown, continued 
until the Diſſolution of the 
ſaid Abby, in the Reign of 
King Henry the eighth: | 


In the Reign of 
King Edward the 
Confeſſor. 


1 car of the higheſt King; 
is a:dained to this End, tha 
ſhould. govern and rule 
Kingvom and People of 
(a) Land, and above all 


* *M hoy Charch, and (4) 8 
it end ame 
b 4 from 288 


f J Hiſt. 102. Pars 
harter made in Parlia- ſon's Anſw. 94: 


king; who is the Ui- 0 .. , 
Laws c. 19. 


De Jure Regis Eocleſiaſtico. Part V. 4 
from w2zong Doers, and de- Et hoc pro multis ante 
ſtroy and root out Mozkers 4 
of Piſchief, And this ſhall 
ſuffice 


2 many befoze the 
Conqueſt. 


In the Reign of 
K. William I. 


E. z. Tit. T is agreed that no Pan 
GRE Impedit + can _ Aar co ae 
19. ation of any Churc | 
bar. 75. Cure of Souls, being a Thing 

Eccleſiaſtical, and to he made 
to ſome Perſon Eccleſtaſtical, 
but he that hath Eccleſtaſtical 
(5) Seld. Not. Juriſdiction : But (5) William 
adEadmer.165. the firſt of himſelf without a- 
(e) Burner's Re N other, (as King of (c) Eng- 
orm. Pars i. land) made Appꝛopꝛiation of 
lid. 3. f. 187. Churches with Cure, to Ec⸗ 
tleſiaſtical Perſons; wherefoꝛe 
it followeth that he had Eccle⸗ 
ſtaſtical Juriſdiqion. 


In the Reign of 
K. Henry I. 


The Charter How — Gate of 


of H. 1. Foun- g of England 
. Duke of No2zmans: To all 
in the 26 Sn To Biſhops, Abbots 
Year of ow. Earls, Barons, and fo all 
Reign, andin C4, 2iſtians as well pꝛeſent as 
our Lord, 1125. to come, &c. We do oꝛdain as 
well in Regard of Eccleſtaſti⸗ 
cal -as Royal Power, thaf 
whenſoever the Abbot of Rea⸗ 
ding ſhall die, that all the 
5 Polleff.ons of the Ponaſtery 


whereloever it is, do remain 


intire and free with all 
Rights and Cuſtoms thereof, 
in the Bands and Diſpoſition 
- | 


nem habuiſſe conſequitur. 


. petuam, &c. Statuimus au- 


Conqueſtum ſufficiat. 
. 

1 

1 

Regnante Gu- 
lielmo primo. i: 
a r 
F 
n. 


ullam Eccleſiam, cui ani- 
marum cura incumbit, cum 
fir res Eccleſiaſtica, & Ec- 
cleſiaſticæ perſonæ a 4 


rianda, niſi ille qui uriſ- 
LiQionem habet Ecdefia- 3 
ſticam: Sed Rex Gulicimus 
rimus ex ſe fine quovis a- 
foo, Ecclefias cum cura per- 
ſonis Ecclefiaſticis ut Rex 


Angliæ a iavit, unde 
1 — Ecclefalt juriſdiftio- 


Regnante Hen. 
rico primo. 
ric" Dei gratia Rex 


Angliz, Dux Norman- 
norum, Archiepiſcopis,Epil- Ang 
copis, Abbatibus,Comitibus, Mfliq 
Baronibus ſuis, & omnibus m 


Chriſtianis tam præſentibus 
quam futuris ſalutem per- 


tem tam uam 
regiæ proſpectu atis, 
ut decedente Abbate Ra- 
dingenſi, omnis poſſeſſio 
monaſterii ubicunqʒ fuerit, 
remaneat integra & libera 
cum omni jure & conſue- 
tudine ſun, in manu & dif- 

poſitions 
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1 
1 
1 ö 


ſtatuimus, ſtatutumqʒ; per- 


poſitione Prigris & Mona- 
chorum capituli Radin- 
genſis; hoc autem ideo 


"YN petuo ſervandum firmavi- 
mus, quia Abbas Radin- 


" TE Y TE OT FE YT WR ES 


—— — 


Ms 
— — — 
— s 

- 4 


genfis non habet proprios 
redditus ſed communes cum 
fratribus; qui autem Deo 
annuente Canonica electio- 
ne Abbas ſubſtitutus fue- 
rit non cum ſuis ſecularibus 
conſanguineis ſeu quibuſli- 
bet alus, eleemoſinas mo- 
naſteril male utendo difper- 


dat, ſed pauperibus & pere- 
Lrinis, & hoſpiribus ſuſcipi- 
WF cndis curam gerat, terras 


cenſuales non ad feudum 


I donet, nec faciat milites 


niſi in ſacra veſte Chriſti, 
in qua parvulos ſuſcipere mo- 
deſte caveat, maturos autem 
ſeu diſcretos, tam Clericos 
quam Laicos ſuſcipiat. 


Regnante Henrico 
Tertio. 


Empore H. 3. & proge- 1 


nitorum ejus Regum 
ingliz, & jam inde, ſiquis 
liquem in jus vocaret co- 
m judice Eccleſiaſtico in- 
ra regnum ulla de re, cu- 


of the Pꝛioz and the Ponks 
of the Chapter of Reading : 
We do therefoze oꝛdain and 
eſtabliſh this D2dinanre to be 
obſerved foꝛ ever, becauſe the 
Abbot of Reading hath no 
Revenues p2oper and pecu- 
liar to himſelf but common 
with his Bꝛethzen: Mhoſo⸗ 
ever by God's Will ſhall be 
appointed Abbot in this Place 


by Canonical Election, may 


not diſpend the Alms of the 
Abbey by ill Uſage with his 
ſecular Kinſmen, o2 any o⸗ 
ther, but in entertaining the 
poo2 Pilgrims and Strangers, 


and he have a Care not 


to give out the Kent-lands in 
Fee, neither that he make a⸗ 


the Kealm foz any Thing 
whereof that Court by Aliow- 


ny Servitoꝛs o2 Soldiers, but 
e ſacred Garment of 


in 
Chꝛiſt, wherein let him be 


adviſedly p2ovident he enfer- 


tain not young ones, but that 
he entertain Pen of ripe Age 
92 diſcreef, as well Clerks, as 
Laymen, 


In the Reign of 
King Henry III. 


N all the Time of H. 3. and 

bis P2ogemto2s Kings of 
England, and ever lince, 
if any Pan did ſue befo2e any 
Judge Eccleſtaſtical within 


3 3 ance and Cuſtom had not law⸗ 


lla curia a batione 


onſuctudin?* non haberet, ful Conuſance, the B. dib eber 


Rex ſem 
nagno Sigillo 
e prohibuit : 


per breve ſub by his Wrif under his G2eaf 
procede- Deal pꝛohibit them topzoceed} 
Quod fi ſug- And if the Suggeſfion made 


. io illa Regi facta, in fo he King , — 


3 


2H. 3. Tit. Pro. 
hihit. 13. 4H 3: 
ib. 15. 15 H. 3. 
Tit Prohib 22. 
Fer fol. 

F. N. B. Tir, 
Prohibition 4% 


41, &c. 
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the Pꝛohibition was ground- 
d, were after found untrue, 
en the Bing by his Writ of 
Conſultation under his great 
Seal, did allow and permit 
them to pꝛoceed. Allo, in all 
the Reign of H. 3. and his 
zogenitozs Kings of Eng⸗ 
land, and ever lince,if any Iſ⸗ 
ſue were joined upon the Loy- 
alty 1 general Ba⸗ 
ſtardy, oꝛ ſuch ike, the King 
did ever trite to the Biſhop of 
that Dioceſe, as mediate 
cer and Piniſter to his 
Court, to certify the Loyalty 
of Patriage, baſtardp, o2 fuch 


like; all which do apparentty 


p20ve, that thoſe Eccleſiaſtical 
Courts. were under the K's 
Juriſdic and Commandment 
and that one of the Courts 
were ſo neceſſarily incident fo 
| 15 other, as the one without 
the other could not deliver Ju⸗ 
ſtice to the Parties, as well in 
theſe particular Caſes, as in a 
Number of Caſes befoz2e ſpe- 


cified, whereof the K's Eccleſi⸗ 


aͤſtical ConrthathJuriſdiction: 
Now fs command, and to be 
_ obeyed, belong to ſovereign 
and ſup2eme Gooernment. 

By the ancient Canons and 
| Decrecs of the Curch ef 

.Keme the Iſſue bo2n befo2e 
Solemmzation of Parriage, is 
as lawful inheritable, (Par⸗ 
niage following) as the Iſſue 
bo2n after Parriage; Wut 
this was never allowed oz ap- 
pointed in Ongland, and 
 therefoze was never of any 
Sro2ce here: And this ap- 
pearety. by the Statute of 
f 


quam prohibitio innixa e. 
rat minime vera comperta = 


eſſet, Rex per breve uun 


conſultationis ſub magno ſuo 4 
figillo procedere permiſii 
Præterea tempore hujus H 
3. & progenitorum ejus Re 
um Angliz, & jam ind: 
f de bigamia, generali ba 
ſtardia, vel hujuſmodi alf 
litis conteſtationem perveril 
tum eſſet, Rex ſemper FRF 


piſcopo ejus Diocefios, vl C 


—= 


mediato officiario & mini 
ſtro imperat, ut de big 
mia, baſtardia & hujuſmo 
di ſignificaret: Quæ omni 
lane comprobant Eccle fia 
Rica illa fora Regis juri , 
dictioni & imperio ſubjicF;. 
& eadem fora ita neceſſi 
rio coincidere, ut alteru * 
fine altero jus ſuum cuiqu I | 
tribuere non poſſet, tam i 
his cauſis particularib, quau 
in pluribus aliis prius me 
moratis quarum regia for 
Eccleſiaſtica habent uri 
dictionem. Ad Reges aw 
tem & Monarchas folun 
modo ſpectat, ut ipfi ini 
nap & ipſis imperant 
us alii obtemperent. 
Juxta © antiq” Roman 
Fcclef. Canones & decreu 
eee ante matrimon' cel 
ratum nata, perinde legiu 
ma eſt & hæreditat' adea 
(matrimonio ſubſequente 
quam quæ poſt matti mo 
nata fit: Verum enim ven 
hoc in Angl' nunquam appr 
bat' vel admiſſum, & igitu 
vim nullam hic habuit, & 


0 


ex ſtatuto de Merton anno 


Ml Wriceſimo H. 3. perſpicue 
un MW iſce verbis eluceat. 

ſuol Ad breve Regis de Ba- 
if lardia, utrum aliquis natus 
H. Inte matrimonĩum habere 
Re. oterit. hæreditatem, ſicut 
e lle qui natus eſt poſt ma- 
be rrimon', reſponderunt om- 


es Epiſcopi quod nolunt 
nec poſſunt ad iſtud breve 
ontra communem formam 
. FE cclel{. Et rogaverunt om- 
io nes Epiſe magnates, ut con- 
me entirent, quod nati an- 

e matrimonium eſſent legi- 
0 imi ſicut illi ut nati ſunt 
_ poſt matrimonium, quan- 
ich n d ſucceſſionem hzere- 
© WMeitarizm, quia Eccleſia tales 


abet pro legitimis. Et om- 
rung 


A 


- nes Comites & Barones una 

4 Voce re ſponderunt; Nolu— 

uus leges Angliæ mutare 

* uz hucuſque uſitatæ ſunt 
= approbatz. 


gnante Ed- 


mo. 
Drvardo ejus nominis 
primo regnante, ſubdi- 
. . » 
us quidem excommunicat 


ente . 
" Wullam contra alterum hujus 
= Regni ſubditum intulit, & 
ppm roram Domino Theſaura- 
vito io Angliz divulgavit, hoc 


zz Majeſtatis crimen, 
ontra Regiam Coronam 
& dignitat' judicatum eſt; 
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eeſpbndere, quia hoc eſſet 


wardo pri- 


xii 
Merton, made in the 20fh The Statute of 


Pear of King Henry III. Merton an. 20 
To the King's Wrif of ;. 
Baſtardy, whether one being 
boꝛn befoze Patrimony may 
inherit in like Banner, as he 
that is boꝛn after Matrimonp, 
all the Biſhops anſwered that 
they would not, no2 could not 
anſwer to it, becauſe it was 
direaly againft the common 
D2der of the Church; and all 
e Biſhops inſtanced the 
Lo2ds, that they would con- 
ſent, that all ſuch as were boꝛn 
befoze- Patrimonp ſhould he 
legitimate, as well as they 
that be boꝛn within Matrimo⸗ 
ny, as to the Succeſſion of In⸗ 
heritance, foꝛſomuch as the 
Church accepteth ſuch to be 
legitimate: And all the Taris 
and Barons with one Ucice 
anſwered, TUe (2) will not 
change the Laws of England 
which hitherfo have been uſed 


(a) Moor 120. 
P: xt. & Rep. 
Co. L. it. 245. a. 
2 Init. 96, 97. 


In the Reign of 
King Eduard 
the Firſt. 


N the Reign of King Ed- „. 
[fa the fr, a Suvjen e 
brought in a Bull of Excomz Brooke Ti. 
munication againſt another dane 
Subject of this Realm, and Note chis was 

bliſhed it to the Loꝛd Tr ea- by the common 
urer of England, and this lan gabs, 
was by the antient common an Star. made. 
Law of England adjudged 
Treaſon againſt the King, his 
Crown and Dignitp, ko2 the 

b 4 which 


10 E. 3. Tit. 
Hare non a 
5 7. 


Vide 39 E f. ao. 


De Jure Regis Ecckfiaftico: Parr V. 
| Which the Otlender ſhould 
ve been d 


2awn and hanged, 

ut at the great Jnſfance of 

the Chancelloz and Treaſurer, 

he was only abjured the 
foz ever. | 


The ſaid King Edward I. 


p2eſented his Clerk to a Be- 


nefice within the P2ovince of 
Pozk, who was refuſed by 
the Archbiſhop, foz that the 
ope by Way of Pꝛoviſion 
d conferred if on another ; 
| King thereupon bꝛought 
a Quare non admifit, the 
Archbi eaded that t 
Biſhap bad long 
Time befoze pꝛovided fo the 
ſaid Church, as one having 
ſupꝛeme Authozity in that 


out, which was by the Pope's 


inſt the King, his Crown 
End Dignity, 2 refuſing to 
erecute his Dovereign's Com- 
mandment, fearing fo do it 
againſt the Pope's P zoviſion, 


bp Judgment of the Common 


Law, the Lands of his whole 
Biſhopꝛick were ſeiſed into 
the king's Hands and loft du⸗ 

ng his Like; which Judg- 
ment was befoze any Statute 
9 Ad of Parliament was 
made in that Caſe. And there 
it is ſaid, that foz the like 
Dffence, the Archbiſhop of 
Canterbury had been in wo2ſe 
Caſe by the Judgment of f 
Dages of the Law, than to be 


ro quo delinquens extre- 
269 Foo licio afficiendus e- 
rat, endus ſcilicet & 
ſuf us. Sed Cancel- 
lario & Theſaurario inter- 


cedentibus, Regnum ſolum- 
modo in perpetuum abju- 


ravit. 


ricum ſuum ad beneficium 
in Provincia Eboracenſi no- 
minavit, qui ab Archiepit- 
copo rejectus, quoniam Pa- 

per Proviſionem idem 


neficium alteri contule · 
rat; Hinc Rex emiſit bre- 
ve Quare non admiſit, al. 


legavit Archiepiſcopus, qd: 


Pontifex Romanus jam an- 4 


tea eidem beneficio alte- 


rum providiflet, utique qui MF 


Idem Rex Edward Cle- | 


ſupremam in illa cauſa au- a; 


thoritatem haberet, & qd ! 


ipſe minime auſus fit, nec 


poteſtatem habuerit ipſum iſ 
Bullam i 
3 jam poſſederat. Pro 


amovendi, qui 


oc contemptu in Regem, ie 


coronam, & dignitat, eo 


2 recuſaverit ſupremi ſui 
mini mandatum exequi 
contra proviſionem papal”, 
Commun Legis judicio poſ- 
ſeſſiones totius Epiſcopatus 
in Regis manus fuere re- 
dactæ, & ad ejus vitam a- 
miſſæ: Quæ ſententia lata 
fuit, priuſquam aliqꝗd' Par- 


liamenti ſtatutum hac de re 


factum fuerit. Ibid' etiam 
memoratur, quod pro ejuſ- 
modi delicto aſperius actum 
fuiſſet cum Archiepiſcopo, 


he Cantuar. Juris conſultiffi- 
morum judicio, quam pro 
5 con- 


Wontemptu puniri, nifi Rex 
n gratiam accepiflet. 


De ZBigamis quos Domi- 
us Papa in Concilio ſuo 
WT vgdunienfi omni privile- 
io Clericali privavit, per 
onſtitutionem inde ædi- 
am, & unde quidam ptz- 
Wati illos qui effecti fuerunt 
WBigami ante predictam 
WConftitutionem , (quando 
De fclonia rectatĩ fuerunt) 
:inquam Clericos exigerunt 
bi liberandos. Concorda- 
um eſt & declaratum co- 

im Rege & Concilio ſuo, 
uod Conſtitutio illa intelli- 
Wenda fit, quod five effecti 
ieriat Bigami ante præ- 
iam Conſtitutionem, five 
4A poſt, de cætero non libe- 
Wentur Prælatis, immo fiat 
is juſtitia ficut de Laicis. 

In Statuto Parliamenti 
Carleoli habito anno regni 
Wc juſdem Regis Edward: 
Primi 25. declaratum eſt, 
quod Sacroſancta Ecclefia 
\nglicana in ſtatu Præſu- 
lum intra regnum Angliæ, 
per Angliæ Regem & ejus 
enitores ad lum in 
ge Dei inſtituend', ho- 
ſpitalitatem colendam, elee- 
moſynam erogandam, & ad 
alia charitatis opera exer- 
cenda, &c. fundata fuiſſet; 


Eoſdemque Reges tem 
ribus retroactis ſolere Pr. 


SESBEaAPRT ETYT BT YT .T.SO T7.09T w T 


evexer, concilio & judicio 
vii ad Regni incolumitar 
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ſulum & Clericorum, quos 


e 
nſtitution made at the de ee 
Council of Lions hat Al, 2 
ded from all Pzivilege of (char is be 
Clergy, whereupon certain — 2 
zelates (when ſuch Perſons pounded how 


5 — — 1 foz Fe⸗ the laid — 
ns pꝛaped fo2 to have © 

them delivered as Clirks —— =" 
which were made Bigami be- i: ſhould be re- 
foze the ſame Contfitutian. e and ul 
It is agreed and declared bes 
fo:e oe King and his Coun- 

cil, that the ſame Conſtitu⸗ 

tion ſhall be underffood in this 

wiſe, that whether they were 

Bigami befo2e the ſame Con- 

ſtitution oz after, they ſhall not 

from hencefozth be delivered 

to the P2elates, but Juſtice 

ſhall be executed upon them as 

upon other Lay People. | 

In an Act made at a Par- Statutum de 
liament holden at Carlifle in n E: 1. 
the xxv. Pear of the ſaid King — 


a : o E. 3. Ti 
Edw. the Firſt, It is declared, Elbein 24. wy 


that the holy Church of Eng- 


land was founded in the State 


of P2elacy within the Realm 
of England, by the King and 
his Pꝛogenitoꝛs, xc. fo2 them 
to intoꝛm the People in the 
Law of GDD, and fo kecp 
Poſpttality, give Almes, and 
do ofher Wozks of Charity, 
tc. And the ſaid Bings in 
Times paſt were wont to have 
their Advice and Connſel fo2 
the Safeguard of the Realm 
when they had need of ſuch 

De- 


l 
- 


De Jane Regis Feclfiaſtics: Paxx vi 


Note, The firſt Palaces and Clerks fo ad- 
— — do banted; The Biſhop of Name 
CochEccletati. Uſurping the Seigniozies of 
penned” grant the fams Benefices to 
ant 

2 Allens which did never dwell 
ar thar Time in England, and to Cardinals 
— 42 which might not dwell here, 
Church or Ec, in Adnullation of the State 
Rene. al the holy Church of Eng⸗ 
land, Diſheriſon of the King, 
Earls, Barons and other No- 
bles of the Realm, and in Df- 
fence and Deſtruction of the 
Laws and Rights of this 
Realm, and againft the good 
- Difpoſition and Wall of the 
firſt Founders; Jt was en- 
acted by the King, by Aſent 
of all the Lozds and Commo- 
nalty in full Parliament: 
That the ſaiv Oppꝛeſſions, 
Gꝛievances, and Damage in 

this Kealm, from thencefozth 4 
ſhould not be ſuffered, as 
moz2e at large appeareth by 


that Act. | 


In the Reign of King 
Edo. the Second. 


A Lbeit by the D2dinance of 
Circumſpecte agatis made 


in the riit. Pear of Edw. r. 


and by general Allowance 
and Uſage, the Eccleſiaſtical 
Court held Plea of Tithes, 
Dbventions, Dblations, Poꝛ⸗ 


tuaries, Redemptions of Pe⸗ 
nance, 


laying of violent 
Yands upon a Clerk, Defa- 
mations, rc. pet did not the 


Clergy think themſelves aſſu⸗ 


red noꝛ quiet from P2chibit, 
2 | 


cum opus fuerit; quodqu 
Pontifex Romanus ſibi u 
ſurpans ejuſmodi beneficiꝰ 
rum Eccleſiaſticorum ſupe 
rioritatem, eadem benefici 
exteris qui nunquam in re 
no Angliæ habitabant, 1 
Cardinalibus qui hic hab 
tare non poterant, &c. con 


tulérit, ad ſtatum Sacro 


ſanctæ Eccleſiæ Anglican 
ſubvertendum, ad Regen 
cum Comitibus, Baronibu: 
& Regni Proceribus har: 
ditate avita deprivandun 
ad leges & confuetudine 
hujus Regni tollendas, & 


= 
» 
== 
7 


ad confilia voluntateſq; fun 
datorum infringenda: Und 
ſancitum erat per Regen 
cum aflenſy Procerum (8 
Communitatis in pleno Pu 
liamento, quod præqdid 
oppreſſiones, gravamink, A 
detrimenta in hoc Reg 
jam inde amoverentur «i 
tollerentur, ut plenius i 


ipſo ſtatuto apparet. I « 
Ye 5 
Regnante Edroar 
do ſecundo. * 
E ex Decreto Circu 4 
ſpecte agatis facto ann 


Ea. Primi 13. recep 
approbatione & conſueti Wt Þ 
dine fore Eccleſiaſtica p 7 
cita tenuerint, & judicia ex 
ercuerint de Decimis, ob 
ventionibus, oblationibus,# 
mortuariis, pcenitentiæ 1 
demptionibus, violenta ma 
nus injectione in Clericos 
defamationibus, &c. Cleric 
tamen ſe minime ſecuros 1 

Probl 


bi rohibitionibus per Subdi- 
. Vos ratis exiſtimarunt 
onec Rex Edwartts ſe- 
nnaus per Literas Patentes 
um conſenſu Parliamenti 
J Cleri petitionem, illis 
hab. Nuriſdictionem in prædictis 
auſis exercere conceſſiſſet. 
ex in Parliamento anno 
e gni ſui nono, poſt parti- 
gen aria reſponſa ad peti- 
1 Wiones eorum de rebus præ- 
\z Matis concedit, & Regium 
Jun aſſenſum hiſce verbis præ- 
ine Je | 
Wos deſiderantes ſtatui 
ccleſiæ Anglicanæ, & tran- 
Wo uiicati & quieti Præla- 
orum Cleri prædictorum, 
naatenus de jure poterimus 
ovidere, ad honorem Dei, 
enmendationem ſtatus di- 
ne Fccleſiæ & Prelate- 
un Geri prædicti, am- 
s /ingulas reſponſiones, 
ei re dictas gue patent in eo- 
em Actu, ac omnia &. ſiu- 
ola in eiſdem reſponſioni- 
us contenta ratificantes & 
1" Wap probantes ; ea pro nobis 
Co heredibus noftris conce- 
Y dimus &. præcipimus im- 
ber petuum inviolabiter ob- 


rg I ervari: Volentes & conce- 
no Jentes pro nobis & heredi- 
Pu bus noſtris, 4 prædicti 
eu Prelati & Clerus, & eo- 
pe rum Succe ſſores, imper pe- 


cx 
ob Y 
2 
us, 
re- 
na- 


rum in — Juriſ 
aiftionem Eccleſiaſticain ex- 
erceant, juxta tenorem re- 


Ponſionis præ dict. 
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rchaſed by Subjects, until 

t King Edw. the 2. by his The Statute of 
Letters Patents under the ci. © 
Gzeat Seal, in and by Con⸗ 
ſent of Parliament, upon the 
Petitions of the Clergy, had 
granted unto them to have Fu- 
—ů 2 in you 4 — | 
King in a Parliament holden see ; 
in the 9 Pear of his Reign, —ä 
after particularAnſwers made dum pete ag 
ta their Petitions, concerning chis El. 
the Matters aboveſaid, doth | 
grant and give his Royal Af- 
ſenf in theſe Moꝛds. 

We defiring as much as of By this Statute 
Right we may, to provide for of 9 E. 2. and 


the State of the Church of rer of 
England, and the Tranquility 31 E. . C 11. 
and Quiet of the Prelates of the and by other 
ſaid Clergy, to the Honour of — 
God, and the Amendment of tioned, the Ja- 
the State of the ſaid Church, riſdiction of 
and of the Prelates and Clergy, — — 
— 2 al Courts is al- 
ratifying and approving all and jowed and war- 
ſingular the ſaid Anſwers which ranted by Con- 
appear in the faid Act, and all oF 
and ſingular Things in the ſaid Cauſes where- 
Anſwers contained ; we do for in they now 
us and our Heirs grant and com- — — 4 
mand, that the me be invio- Laws may be 
lably kept for ever: Willing juſtly called, 
and granting for us and our 999 6. 
Heirs 3 That the faid Prelates of England. 2 
and Clergy and their Succeſ- 
ſors for ever, do exerciſe Ec- 
cleſiaſtical Juriſdiction in the 
Premiſſes according to the Te- 


nor of the ſaid Anſwer. 


In 


16 E. z. Tit. 
Excom. 4. 


(8) Co. Lit. 


134- a. 
FN B 64.f. 
Poſtea 16. a. 


In the Reign 
of E. 3. 


\ 


(5) Co. Lit, 
134. 2. 
3 Co. 75. b. 


17 E. 3. 23. 


. from the 3 


De Jure Regis Eccleſiaſticu. Parr y. 1 


In the Rei of King 
Esdto. che Third. 


AP? Excommunication by 
the Arch , Albeit it 
be diſannulled by the Pope 

his Legates, is fo be («) al- 
owed, neither ought the 
Judges give any Allowance 


of any ſuch Sentence of the 


„ 02 his Legate. 
PE ts often reſolved that all 
- (5) Biſhopzicks within 
ngland were founded by the 
King's P2ogenito2s,and there- 
fo:e the Advowſons of 
all belong fo the King, and at 
"_ they were Donative; 
that if an Incumbent of 
any Church with cure die, if 
the Patron 21 not within 


2 , the Bi of 
5 nora fo „ 
the End the Cure map not be 


deffifute of a Paſtoz: If he 


6 Months, the Petropolitan 
Dioceſe ſhall confer 
that Church : And if 
he leave the Church de- 
ſtitute by the Space of 6 
Ponths, then the Common 
Law giveth to the King as fo 
the Dupꝛeam within his own 
Kingdom, and not to the Bi⸗ 
ſhop of Rome, Power fo p20- 


vide a competent Paſtoz fo: 


that Church. 
The King may not only ex- 
empt anyCccleſtaſticalPerſon 
i, of the D2- 
dinary, bu may grant unto 
— Epiſcopal Juriſdid. As 
us it appeareth there the 


02 adnullata fit per Papan 


Pape, aut ejus a latere L 


to intra ſex menſes non = 3 
ſentaverit, Epiſcopus Dio 


Eccleſia paſtore fit deftitv 


Regnante Edwar. : C 
do tertig. 
EXNronmuntentiofacktpe I 
Archiepiſcopum, lice 
3 
aut ejus à latere Legatun 
eſt approbanda, nec Jud. 
ces ullo modo ſententian 


gar in Anglia approban 
debent. I 
YZ 


Szpius determinatum el 
omnes Epiſcopatus Anglul 
= _—_ Progenitores tur | 
datos fuiſſe, & igitur ad 


yocationes eorum omniun 
ad Regem ſpectare; prix 
cipio etiam donativos fuiſſi 
& quod fi Incumbens al. 
cujus Ecclefiz cum Cun 
diem obierit, fi Patronu 1 


＋ 
4 

. 
1 
1 


ceſios conferre debet, ni 


ta: Si autem ille ſex mer 
es neglexerit, Metropol 
tanus Provinciæ aliquem ad 
illam Ecclefiam preſents 
bit: Si autem Archiepiſco 
pus Ecclefiam ſex Menſe i 
deſtitui finat, lex regni 
Communis poteſtatem pro- 

videndi idoneum paſtorem 
eidem Eccleſiæ concedit 
Regi, tanquam ſupremo in- 
tra Regnum ſuum, & non 
Pontifici Romano, 
Rex non ſolum Eccleſia- 
ſticam perſonam quamcunq; 
ab Ordinarii juriſdictione 
eximere, verum etiam juril- 
dictionem Epi ſcopalem ipf 
concedexe poteſt; ut eo loci 
conſtat 


& . S 8 . 8 2.8. 


ast Regem Archidia- 
ono Richmondiæ olim fe- 


4 = 
ngulz des Religioſæ 
by "Ecclefialtice quarum 


pr Mex fundator extitit, ab 
ice pſo Rege omni juriſdicti- 
an, ne ordinaria ſunt exemp- 
un, & per Eccleſiaſticam 

Regis commiſſionem ſunt 


olummodo viſitandæ & cor- 
Wigendz. 

Abbas Burgi Sancti Ed- 
undi in Suffolcia diplo- 
nate regio ab omni Epiſ- 
ppali juriſdictione exemp- 


Regem, impeditus fuir per 
4 vendam ui im verat 
al-Bullas a Romana, 

apropter carceri perpetuo 
Y 11 IT tus fuit, &c. 


pre = Decimas ex locis extra 
i Mfliquam parochiam Rex 
ne abebit, quoniam cum illi 
ite t ſuprema juriſdictio Ec- 
aer eſiaſtica, — — eſt ſuf- 
cientem Altorem 
go 4 ons: qui curam <= 4 
ntz- Pei qui intra alicujus Paro- 
co biz limites non com 
nſes ¶ Nenditur habeat. Juxta e- 


cla 


am communes 
pro- Num eſt, quod nemo jus he- 
rem Me itarium in decimis ha- 


Rex ratione ſupreme ſur 
ccleſiaſticæ Juriſdictionis 
reſentabir ad liberas capel- 


one s ſuas (in defectu Decani 
ril- c.)perlapſum. Et Firzher- 
ip ¶ertus dicit, quod in hac cau- 
loci 
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Fre ny Pariſh; And by the com- 


© ae 


XV 


20,0 og. of 

(a) Richmond, (s) Co. Lit; 
All (5) Religions oz Eccle⸗ * 

vr note 2 whereof the 72 20 5 Y Exe 
ing nder, are Ir 

the King erempt from o2di- 9 Dor. g. * 

ta 

and £02 

the King's Cone Cone £ F. N B. 

The Abbot E. * 
of Bury in Er 

folk was exempted . — 

piſcopal Juriſdiction by the 

King's Charter. 


The King pꝛeſented fo a 21 E. 3. 4% 
Benefice, and his Pꝛeſentee 
was diſturbed by one that had 
obtained Bulls from Rome, 
foʒ ene ie Ferretti At con⸗ 
ſonment, ec. | 
22 

e 
ſhall have, dr that he having 2 5 
the ſupꝛeme Eccleſtaſtical Ju⸗ 
3 is — fo pꝛovide 
have the Cure of Sou of that 


Place which is not within a⸗ 


mon Laws of England if is 

(4) evident, that no Pan un- ( Co. Lic. 
leſs he be Eccleſiaſtical, 1 x Coke 4 
have Eccleſtaſfical Juriſdic- Cr „El. 512, 
2 Inheritance of 


7 ſhall eſent fo 2 E. 
free Ca (in Default of F. N. 
lapſe in Reſpect 
of his ſupꝛeme Eccleſtaſticai 
Juriſdict, And Fitzh. ſaith, that 
the King in that Caſe — — 


) Plowd. 
498. b: = 


F. N. B. f. 64. F. 
Vid. 9 E. 4. f. 3. 
Hereaſter f. 11. 
It ought to be 
determined in 
the EKceleſiaſti - 
cal Courts in 
England. 


Poſt. f. 23. b. a 
26. 3. 


De Fure Regis Feeleſraftics. Parv 1 


pꝛeſent by Lapſe as () Odi 


der the Pope's Bull, is of no 


Fozte to diſable any Pan 
within England: And che 


Judges ſaid: he that 
eadeth ſuch Gull though 
toncern the Extommu⸗ 
nication of a Subjeg, were 
in a hard Caſe, if the King 
would extend his Juſtice a- 
gainſt him. Ik Excommu⸗ 
nication being the extream 
and final End of any Suit in 
the Court at Rome, be not to 
be allowed. within England; 
It conſequently followeth, that 
by the antient Common Laws 
of England, no Suit fo2 any 
Cauſe thongh it be Spiritual, 
riſing within this Realm, 
ought to be defermined in the 
Court of Rome; Quia fruſtra 
tur eventus cujus effec- 
tus nullus ſequitur : And that 
the Biſhops of England are 
the immediate Dfficers and 
Miniſters to the - King's 
Courts. 2 


1 In an Attachment a 
Pohibition, the Defeqvant 


pleaded the Pope's Bull of 
e 


Excommunication of the P 
The Judges demanded of th 

Defendanf, if he had not the 
Certificate of ſome Biſhop 


within the Realm, teſtifying 


this Excommunication: To 
whom the Counſel of 


Defendant anſwered, that 


4 — either ne it as 
uppoſed neceſſary : Fo 
that the Bulls ok the Fake 
under Lead were notozi- 


An Excommunication un- 


ſa Rex ut ordinarius per 
lapſum præſentat. | 
Excommunicatio ſub bul. 
la Papali, nullam habet vin 
reddendi aliquem incaps-W 
cem intra Angliam, & Ju 
dices unciarunt, quod 
ui ejuſmodi Bullas ad cau 
2 uam ſtabiliendam pro 
ducit, quanquam erant a 
ſubditum excommunicar 
dum, male cum illo agere 
tur, ſi Rex ſummo jure ag 
ret Si excommulnication 
quz ſumma & ſuprema ci 
cenſura & coertio in Curui 
Romana intra Angliam nal 
fit approbanda, ex conſ:lf 
quentia colligitur, quod pl 
antiquas communes Anglia 
leges, nulla controverſia u 
la de cauſa, licet illa ſpiral 
tualis, intra regnum exortui 
in Romana Curia dijudi 
ri debeat; Quia fruſtra cf 
peftatur eventus, cujus 
feftus nullus ſequitur i 
rf etiam Angliz I 
piſcopi ſunt immediati off 
ciarii & miniſtri ad curi 
1 
In apprehenſione ex pt 
hibitione, defendens qui 
dam Bullam Papalem ex 
communicationis contra 4 
ctorem five Querenten 
uxit : Judices defer 
entem rogarunt, fi certil 
cationem ab aliquo int 
Regnum Epiſcopo ad ei 
communication' teſtificat 
cand* haberet: Defendeni 
advocati reſponderunt, quo 
non haberet, neque neceſij 
rium eſſe exiſtimarunt uth 


beret quia Bulla N ſu 
5 


gillo plumbeo ſatis ſuper- 
e nota erat, & omnibus 
ſtaret. Verum adjudi- 
Kum erat Bullas Papales 
nime ſufficientes efle, 
ia Curia Regia nullam 
bere debet rationem ali- 
us excommunication ex- 


ro WE Regnum fact, & igitur 
Cori regula, Querens 
. 4 * — jure non ent er- 
ae ges ſacro oleo uncti, 
* „ iritualis juriſdictio- 


capaces. 

Cum Prior Regi debitor 
& Decimas ab alia per- 
e ſpirituali accipere de- 
St, in ejus eſt electione de 
tractione Decimarum, 
in Curia Eccleſiaſtica, 
in Scaccario in jus vo- 
e, eum & perſonæ & res 
lem fuerunt Ecclefiafti- 
Quandoquidem enim 
> meditate ad Regem 
at, ille in Scaccario-per- 
> "ac in Curia Eccleſi- 
ica in jus vocare poteſt, 
ibi jus de Decimis deci- 
tur. Fitzherbertus etiam 
ſuo Nat. Bre. fol. 30. af- 


mat, quod ante ſtatutum 
4 Edwardi 3. cap. 7. jus 
1 Vecimis decidendum e- 


in Curiis temporalibus 
d arbitrio agentium; Et 


nay illud ſtatutum ſancitum 
08, ut in Ecclefiaſtica Cu- 
deciderentur, & tem- 
fic. iis Curia inde erat ex- 


la. Curiz etiam quorun- 
Wn Maneriorum Regis, & 
orum Magnatum, ſupe- 
ribus ſæculis teſtamenta 
obarunt; & ex 11 H. 7. 
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paces 
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ous enough: But it was 
adjudged that they were not 
ſuffictent, fo2 that the Court 
ought not to have regard to 
any ' Crcommunication (a) (2) Antea 14.b. 
gut of the Kealm. And there- Co. Lir. 134 2. 
foze by the Rule of the Court N. B. 6 f. 
the 2 =o was not thereby 

diſabled. | | 


Reges (Y) ſacro oleo uncti, (5) 2 Rol. 

t ſirituaiis Juriſdictionis ca- Kep 2 #: 
E. 3. Tit. 

Where 'A P2102 is the N14 Roy 103, 

Kings Debtoz, and ought to 33 a pl. 20. 

have Tithes of another Spi- 

ritual Perſon, he may chooſe 

either to ſue foz Subtraction 

of his Tithes in the Gccleſi- 85 

aſtical (c) Court, oz in the (.) Co. Lit. 

Exchequer, and pet the Per⸗ Ted 

ſons and Matter alſo was Cc 

cleſiaſtical: Foz ſeeing the 

Patter by a Pean concerneth 

the King, he may ſue fo2 them 

in the Exchequer as well as in 

the Cccleſtaſtical Court, and 

there ſhall the Right of Tithes 

be determined. And Fitzher- 

herbert in his Na. Bre. fol. 30. 

holdeth, that befo2e the Sta⸗ 

tute of 18 Edw. z. cap. 7. that 

Right of Tithes were deter- 

minable at the Tempozal 

Courts at the Election of the 

Party; And by that Statute 

aſigned to be determined in (% Pk. c 

he Eccleſtaſtical Court, and 2 4p 
Tempozal Court exclu- 2 Inſt. 271, 

ded thereof: And the Courts +58, 11 fl. 7. 

of divers Panozsof the Kings, Faden ., 

and of other Lo2ds in antient Sid. 6. 

Times had the (4) Pꝛobates Vaug. 207. 

of laſt Mills and Teſfa- 


_ Juriſd. de 
ments, and it appeareth by 6 
7. 


De Jure Regis Eocleſiaſtico- Parr 
| fol. x2. liquet, probation 
t 


Court, but that of late Time 
they were determinable there: 
Do as of ſuch Cauſes, and in 
ſuch Manner as the Kings of 
the Realm by general Con- 
ſent and Allowance have al⸗ 
ſigned to their Eccleſiaſtical 
Courts, they have Juriſdic- 
tion by Fo2ce of ſuch Allow- 
ance, 
The King did by his Char- 
ter tranſlate Canons ſecular, 
info regular and religious 
Perſons, which he did by his 
Ec cal Juriſdiction,and 
could not do it unleſs he had 
Juriſdiction Eccleſiaſtical. 
Abbot of Waltham 
died in the 45 Pear of E. z. 


and one Nicholas Morris was 


elected Abbot, who fo2 that 
the A was erempt from 
oꝛdinarv Juriſdiction, ſent to 
Rome to be confirmed by the 
47 And becauſe the Pope 
y his Conſtitutions had re- 
ſerved all ſuch Collations fo 
himſelf, he did recite by his 
Bull, that he ing no re⸗ 

rd fo «ion of the 
aid Nichalas, gave to him 
the ſaid Abbey, and the Spi⸗ 
ritualities and Tempozalities 
belonging to the ſame, of his 
Spiritual G2ace, and at the 
Nequeſt (as he fained) of the 
King of England. This Bull 


was read and conſidered of 


in Council, that is, befo2e 
all the Judges of England, 
and it was reſolved by them 


in ilio, id eſt, ce 


eſtamentorum ad C 
Eccleſiaſticas non ſpeaf 
ſed non ita pridem ibi 
iſſe decidet z adeo 
in ejuſmodi cauſis, & 
modo, quo regni hujus l 
ges unanimi conſenſu & g 
probatione Eccleſiaſticis 
rils attribuerunt , 7 1 
ejuſdem approbationis 
riſdictionem habeant. 

Rex ſuo diplomate ( 
nonicos ſeculares, in reg 
lares & religioſas perk 


tranſtulit, quod ex ju 
dictione Tus Ecclefiaftica 


cit, & minime facere pe 
rat, nifi juriſdictionem 
buiſſet Eccleſiaſticam. 
Abbas Walthamiæ dig 
obiit 45 E. 3. & quie 
Nicholaus Morris erat M 
bas electus, qui quonis 
Abbatia ills ordinaria ju 
dictione exempta erat, I 
mam miſit ut a Papa « 
firmaretur. Quoniam 
tem Papa ex ſuis conſlit 
tionibus omnes id genus d 
lationes fibi reſervaſſet, 
Bulla ſua recitavit, Qui 
ipſe nulla habits rations 
eleftionem pred” Nichol 
dedit ipfi præd' Abbatis 
cum ſpiritualibus & tem 
ralibus ad eandem ſped 
tibus ex gratia ſua ſpiri 
li, ad petitionem (uti finxi 
Regis Angliz. Hæc Bi 


univerfis Angliz Judicit 
lecta & perpenſa erat, 
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all that this Bull was ag 


» illis uni verſis pronuncia- 
n ct, hanc Bullam eſſe 


ora loge Angliæ, & Ab- 


ro impetratione e- 


Nes in Regis miſericor- 


unde omnes ejus poſ- [ 


fliones in Regis manus 


N — in ca- 
| minſter had a P2ioz and Co, Af 


aint 
LS 1 hat 


s Bands, as ne large 
— ey Caſe 
the Ab 


were. regular and 
% wm who were R. by his 
Charter did divide that Cozpo- 
ration, and made the P2102 


-. and Covent a diſtinct and ca- 


* 
lo injus & vocare, & vo- 


poterat. 
Pacliamento anno Regis 
ward! tertii 2 5. habito, 


ncitum eſt totius Parlia- 


ment! conſenſu, qa' tam 
1 qui 8 Romæ 


curarent, quam UL. eas 
uerentur, non in 


cl proteQtione, ſed eo lo- 


quo hoſtes Regis habe- 
& qui contra ejuſ- 


tur, 

odi proviſores offenderint, 
i tra OMNnes exc ur, 
nunquam inde in crimen 

dcearentur, aut moleſtaren - 
| U 8 e- 
odi proviſorem legiti- 

e om, feſſum Re- 
„ & patriæ m tollere 
Nerat, tanta & tam atro- 
hæc habebantur flagi 


itia. 


Poltmodo cod Eawar dt 


ul 25. an. in lenoParlia- - 


AO 1 
* I. 


cuſed againſt all 


pable Body, fo ſue and * 
ed by a Parliam + 
- At(a)a Pa 


in the xpv. Pea 


om 
in Exe⸗ 
out of the 
And. that a 
Pan might do with them, as 
with the Enemies of the R. and 
that offended againſt ſuch 
4 th in Bodp, Goods, oz 
other Poſſeſſions,ſhould be ex⸗ 
eople, and 
ſhould never be impeached oz 
ev _ foz the ſame. 2 1 fr 
a everyPan might 

i kill ſuch an jo og as a 
tom. Enemy againſt the B. # 
his Country, ſo hainous were 

fuch Dffences then Holden. . 
- Afterwards in the ſame xrv. 
ar of R. Edward the Third, 
| | was: in open * 


cation, 0 (d): thoald 


Statut ds 
25 E, I. 


De Jure Regis Eockfiaftico: Part V. 
the Commons of this graviſſimis querelis quod 

3 
trimenta, n 
—— 
verfonem 


piſcopat us, abbatias, ac pri- 

oratus, quam reliquas em- 

| digni & Anghe be. 
neficia, quæ ad c 

Engl. Garent, fbi, & quotidi 

ad ſuam coltatio- 

qneratim &cipociatim, 


plurimi clerici per indubi 


tatos patronos 
WP pucifice dia Tus bene 
tenuerant, ex improviſe e- 
De- n enturbati. Hine pra 
that dicta communitas regem 
de 


S.. 8 B. FAN gn een. 


modi erat, ut ipſe debe- 


mages which ret & obligatus eſſet, ex 

happened to his conſenſu communitatis ſux, 
realm, he ought and was beund damnis & detrimentis qur 
of the Acco2d of his ſaid hes; in regno acciderunt, proſpi- 


pe, therefoze to pꝛovide reme⸗ cere legemqʒ ferre, ad dam- 


2 


na 


1 


Wprofluxerunt evitanda, ut 
bi placeret his malis re- 
Wnedium adhibere. Præfatus 
Rex Edwardus tertius pro- 
ſpiciens hec damna & de- 
rimenta, & ad ſtatutum 
tempore avi ſui ZEdwardi 
»imi, & caulas in eo com- 
prehenſas * quod 
ſtatutum vim ſuam habet, & 
nunquam ulla in parte anti- 
uatum erat aut abrogatum: 
t quandoquidem ille jure- 
jurando obllricus * 
idem ut regni legem obſer- 
vandum, 2 — in- 
curia, & negligentia qui- 
dam contra 1erant : Que- 
relas etiam communitatis 
ſuæ in — ee = wy 
rius habitis perpendens , 
ibi magis in votis habuit, 
— magnis illis damnis 
detrimentis, que inde 
acciderant, & quotidie Ec- 
cleſiæ Anglicane accidunt, 
u proc erum & communi- 
tatis regni, ad Dei hono- 
rem, Ecclefiz anglicanæ, 
& totius regni ſui emolu- 
mentum, ordinavit & ſan- 
ut, quod libera electio 
N one ine wt 
rum, & reliquarum dig- 
nitatum, & beneficiorum 
eleftivorum in anglia jam 
inde permaneret eo modo, 
quo per Regis progenitores 
uerit concefla, & aliorum 


anteceflores fundata. Quod 


_ 
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dy and Law, foꝛ the avoiding 
the Pilchiefs and Damage 
which thereof came, that it 
might pleaſehim thereupon to 
o2dain remedy, The ſaid Ring 
E. III. ſeeing the miſchiets and 
damages befoze named, and 
having regard to the Statute 
made in the Time of his 
Gz2andfather R. Ed. I. and to 
the cauſes contain'd in the Antca 13. b. 
ways his foꝛce, and was never 

defeated no2 adnulled in any 

point: and fozaſmuch as he 
was bound by his Dath to ſee 
e ſameto be kept as a law of 

this Realm, tho that by ſuffe- 

rance and negligence it had 

been ſithence attempted to the 
contrarp, alſo having regard to 
the grievous complaints made 
to him by his people in divers 
his Parliaments holden here- 
tofo2e;willing to o2dain reme- 
dy fo2 _ great damage and 
miſchiefs which had happened, 
and daily did happen fo the 
Church of England by the ſatd 
cauſe, by the aſſent of all the 
great men,and the commonal- 
ty of the ſaid realm, to the ho⸗ 
nour of God, and p2ofit of the 
ſaid Church of Engl. and of all 
s realm did oꝛder and eſta⸗ 
iſh, that the free elegion 
of Archbiſhops, Biſhops, and .de t K. 
all other dignities and benefi- fol. 1 & 2. 
ces elecozyin England, ſhould 

hold from thencefozth in the 

manner as they were grant- 

ed by the King's r 

c 2 a 


5 0 


Die Fare Regii Erciaſtaſticbt PAux V. 


mee 


ges thereof 02d: 
have theirTallations and Pꝛe⸗ 
ſentments fceelp, in the Ban- 
ner as they were inkcoffed b 
their Donoꝛs. And in Caſe that 
Reſervation , Collation oz 
P2ovifion be made by - x 
Ccart of Rome, of any Arch- 
biſhopzick, Bilhopzick, Dig⸗ 
nitp, oꝛ other Benefice in Di⸗ 
_ fiurbanceoftheTlection,Colla- 
tions, oꝛ P2eſentations afoze- 
named: That at the Time 
ok the Avaidance, that ſuch 
Relervations, Collations, and 
P2ovillons-ought to take Ef- 
cc, the laid R. Edw. III. and 
his Beirs thould have and en⸗ 
jop fo2 the ſame Time Colla- 
tions fo the Archbiſhopzicks 
and — Dignities eleaive, 
which be of his Avow2y, ſuch 


as his P2ogenito:s had befoꝛe 
grant⸗ 
ed, ſithence that the Elecions ©! 


that free Tlection was 


were firſt granted by the R. s 
Pꝛogenitozs, upon à certain 
Foz and Condition, as to 
demand Licence of the King 
to chuſe, and affer the Ele⸗ 
dion to have his royal Aſſent, 
and not in other manner: 
 *Which. Conditions not keft, 
the Bing ought by reaſon to 
reſozt to his ftrit Nature, as 


ople of 


prælati, & alii ordinig 
eccleſiaſtici, qui jus -patro- 
natus habuerunt in ullis be- 


neficiis ex dono Regis, aut Wi : 


alicujus progenitorum ejus, 


vel aliorum magnatum ad 
rem divinam celebrandam, 
& alia quz ad eandem per 
tinent, collationes atque 
nominationes libere ha 
rent, eo modo quo a dona 
toribus data, & donata fue- 


rint: Qu 


collatio, vel proviſio ulliu 


nitatis, vel alters 
cujuſpiam beneficii 
riam romanam fa 


archiepiſcopatus, epiſcops- 
cus, dig 


r Cur 


fue 


rit, ad diſturbandum ele- 


Ctiones, collationes, aut no- 
minationes antedictas, qd 
quandocunq; vacaver int, & 
ejuſmodi reſervationes, col 
lationes, proviſiones, effe- 
dum ſuum ſortiri debue- 


rint, Rex Edw. 3. & 
N & 


rentur iiſdem collationibus 
ad archicpiſcopatus & alias 
dignitates electivas, quz 
ſunt ex 9 — ſui jure, 
cujuſmodi jus progenitores 
us habuerant priuſquam 
ejuſmodi libera electio con- 
ceſſa fuiſſet: Quandoqui- 
dem electiones ſub certs 
forma & conditione a Re- 


gis progenituribus conceſ- 


z fuiflept, viz. ut el 
gendi venia a rege pete 
Tetur, & poſt electionem re- 


gius allenſus.adhiberetur & 


non alio quovis modo: Quz 
condition cum minime ob- 
ſervate 


uod fi reſervatio 


F 
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— 


To nouriſh Love, Peace, 
and Concozd, between holy 
Church and the Realm, and 
to appeaſe and ceaſethe great 
Purt and perils, and inſupp02- 
table es and Gzievances 
had been done and hap⸗ 
ned in Times paſt, and that 
N d happen hereafter, if 


ing from thencefo2th 
1 to pals, becaule of 


ſonal Citations and 916 
that — —— — did (s 
commonly 

fram Day to Day out of the 
Courtof Rome, by feignedand 
falſe Suggeſtions and P3z0po- 
ſitions, againlt all manner of 
; pr of the Realm, upon 
Cauſes whoſe Cogniſance and 
Final diſcuſſing pertained un⸗ 
to the King and his royal 
Court: And alſo of Jmpe- 
trations and P2oviſions of 
Benefices and Dffices of holy 
Church, pertaining to the 
Gift, P2eſentation, Donati- 
on, and Diſpoſition of the N. 
and that otherlay Patrons of 
this Realm as of Churches, 
Chapels, and other Benefices 
appꝛopziated fo - Cathedzal 
Churches, Abbies, P2102tes, 
Chauntries, Poſpicals, and 
po Youſes, and of 
er Dignities , Mffices , 
and Benefices occupied in 
Times paff, and * 
by divers and notable Per⸗ 
| Cons of the ſaid Realm: Foz 

which Cauſes, and diſpenſing 
_-whereof, the good ancient 
Laws , Ufages , Cuſtoms, 
and Franchiſes of the ſaid 
Realm, had been and were 


greatly appaired, blemiſhed 4 


De Fare Regis Ecolaſcaſtico: Parr V 


nos laicos, utique 


Ad mutuum amorem, 
pacem & concordiam, in- 
tra facroſantam Eccleſ. 
am, & regnum fovey 
dam & confirmandam, 
nec non ad magna dam 
na, detrimenta intolers 


bitia, & vamina amy 
(-dande, & tolles 


v 
da, quz ſuperioribus tem 
patties ita fuerant & 
acciderant, & 1 10 
cidere poſſent (ſi res qu 
cœpit pergere taleretur 
cx citationibus perſ Ona 
bus, & alils, que & ſupe 
rioribus temporibus pron 
nerunt, & indies prove 
unt ex curia tomana p 
fictas & falſas ſu ſtior Þ 
contra quaſlibet hujus re 
ni perſonas, de caufis q 
diſcuſſio, ad regetn 

regiam ipſius curiam u 
tinet : Ac etiam ex i 
neficiorum , & ecclefial 
corum officiorum impet! 
tionibus, & provifionit 
que ad przſcntationem, 
nationem, & difpofitione 
Regis ſpectant, & ad 
lios in hoc regno pat 


ſiarum, capellarum, & 
liorum beneficiorum ect 
fiis cathedralibus , adi 
tiis, prioratibus, Holpi 
libus — —.— ali 

ue f itatum » oft 
oF Peneficior” quæ 
antes tene bantur, & ad \ 
preſentationes face | 
rint per quoſdam exin 
hujus regni vos: Qui 
de cauſis, & earindem 
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mibus,,cum bone & confounded, the Crown of 
ice leges, conſuetudi - their Doveraign Lo2d the B. 
& libertates ejuſdem miniſhed, and his Perſon falſ- 
— fuiſſent imminut ly defamed, his Treaſury and 
nürmate, & confuſæ, co- Riches of the Realm carried 
ona ſu remi Domini Re- away, the Inhabitants and 
ejuſque perſona ub eds of the Realm * 
mi we des theſaurus 1 * troubled, 
enefices Sz 
e ee b r 7 Pb hg 4 
dertatem redacti 4 * vine Services, Poiralities 
— 7 ſanctæ Ecclefiz Aims - Deeds, and Wozks 
epta & vaſtata, divinus of Charity withdzawn and 
e bee, etce- (t apart, the Commons and 
On & charitatis ope- Dubjecs of the Realm in 
alen, i communi- Body and Goods conſumed. 
confeta, The King at his Parliament 
; : wu holden at Weſtminſter in 
Rex in . Parliamento tas of ©. Hillary the xxxviii. stat. de 387.3, 
Neſtm* habito Ofob' Hill' Pear of his Reign, having cap. 3. 
Inno 38. no 38. regal, populi ſui regard to the Quetneſs of 


ö tranquilitati tis is Pepe, , which he v 
qu og quem Peda D Tuffain Tan: - 
pace & - + illĩtate tueri quility and Sar to — 


in votis habu 3 & rempub- acco2ding the Laws, U- 

Beam bikes ſecun- ſages, and Franchiſes of his 
lum regni leges, conſuetu- Land, as he was bound by his 
Lines & libertates, ut jure- Dath made at his Cozona- 
urando cum inauguraretur tion, following the Ways of 


il bitriCtus « erat; eig i. F 20genitozs, which fo2 


18 
rum ſuorum veſtigiis infi- 5 ime . wo? — 
2dinanres and P2oviſions 
Rens, qui ſuis temporib' ſa- againft the ſaid Gzievances 


lutares leges, t Perils D2di 
ry & provi ones, Cert —_— une Althe 
lifta gravamins & pericula erm 7 — — 
uren pro leges, ordi- fpetialip in the 25 and 27 
ae ene. F e 
gulas, & [als fu tem- the Aenf and Exp2eſs Will 
Por A, 4 NNN and Concozd of the Dukes, 
Rex aſſenſu, expreſſa ſen- Earls, L And the 
eta, & unanimi conſen- mons of this Realm, and of 
ſu ducum, comitum, baro- All other ihm theſe Things 
num, & communitatis hujus touched, by good and meet 
regni atque aliorum omni- Deliberation and Avviſe- — 
um ad quos hec ſpectarunt ment, did appzove, —_— 

X C4 


12 R. 2. Tit. 


Jur iſdiction: 8. 


Church of R 
the Church agatni the 


him, as Ko Actount againſt - 
Dums of Ponep (which in 
— 7 . — the” Mea x 
cumbent had received':) And 
Court was of O⸗ 
the Polaintiff, 
he became 


the whole 


- Nonſait,- 


* 


De Jure Regis Eocleſiaſtico. 


and confirm, as by the ſaid 


appeareth. . - _ 
But thoſe which ſhould exe⸗ 
ute the ſaid "good Laws a⸗ 
757 ſuch capital Dften- 
ders, were curſed, rep20ved, 
manta b the uſurped Jr 
maintained 
risdiction of the Biſhop of 
Rome, againſt which an e- 
pecial Act of Parliament 
made by the King and 
his what Realm, pꝛohibit⸗ 
ng thereby ſuch Defamatt- 
ons and Repzools. | 


King Richard the 
Second. | 


. 


'pther ſueth a Paovillon in the 


purſueth 


ceiver of divers 


pinion againſt 
and thereupon 


>» 
* 
* 
* 


nir, & defamationesproki 
- bits fuerunt. | 


RegnanteRichard 
wy Secundo.. ” 
PR Eforem Eeclefiz Ink 
s 69 WF | per provifionem in curi 
A Saint an Incambent of 
ſententia lata fuit contn 
rectorem: Et poſtea aQtim 
ſuam de com 


eundem rectofem, qual 
retentorem diverſarum | 


ulterius non proſecutus el 
fed cauſa cecidit. 


PART v 
ſalutari & matura deliben 
tione & conſultatione- api 
baverunt, accepta verum 
t confirmaverunt, ut ex e N 
dem ſtatuto omnibus mam 
feſtum & teſtatum eſt. ve 
runtatem illi qui ſalutaral 
Was leges contra tam nek 
rios delinquentes exere 
rent, diris erant devoti, m 
ledictis violati, & in calun 
-niam rapti ab illis, qui uſu 
tam pontificis romani ji 
riſdictionem propugnaban 
Contra quos ſpeciali ſtatuſ 
parliamentario, per rege 
& univerſum regnum fad 
ejuſmodi maledicta, calun 


* 
* 
* 


glia alter in jus vocart 


romana, & ibidem ſectu 
ſuam adeo proſecutus el 
N in cutia roman 


to cont 


cuniarum fummarum pt 
ducit : Quz pecuniz er̃u 
oblationes & obvention pt 
reforem receptæ, &c. 
* caſu tota curia ſentel 
tiam contra querentem ! 
actione de chm poto prok 
rebat, ſuper quo quete! 


* 


er parliamentaria authori- 
ap tte hoc anno declaratum 
run rat, qd' Angliz corona om- 


bas temporibus adeo li- 
era fuit; ut nulli regno ſub- 
ita ſed immediate Deo, & 
on cuivis alteri ſubjecta fu- 
Writ, quodque eadem, quan- 
m ad majeſtatem ejuſdem 
pectat, in nulla re Romano 
Wontifici ſubmitti debeat, 


uf; xc leges aut ſtatuta hujus 
egni per ipſum antiquari, 


ut imminui, ad perpetuam 
cg is ejus coronam, & ma- 
Wltatis ejus, & totius Reg- 
Regni communitas in eo 
parliamento affirmanter aſ- 
veravit, quod quz Ro- 
nanus pontifex attentayerie, 
unt manifeſto contra Regis 
oronam, & majeſtatis jura, 
>mporibus omnium ejus 


drobata: Quapropter & i 
i, & univerſe & elis as 
nunitas ejuſdem regni, a 
age, ejus corona, & maje- 
n in cauſis præ- 
atis, & aliis quibuſcunque 
ſceptis contra ipſum, ipſi- 
is coronam, & majeſtatem, 
n fingulis uſque ad mor- 
em. Regem præterea ora- 
dant, & juſtitiæ nomine 
dbſecrabant, ut ſeorſim ex- 
minaret ſingulos proceres 
in parliam', tam ſpirituales, 
quam temporales, & omnes 
parliamenti ordines, quid 


nin prænominatis ſenti- 
rot ent, quæ tam aperte Re- 


x 
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e ufitata & ap- 


It is declar d by that Parlia⸗ 
ment, that the Crownof Engl. 
been ſo tree at all Times, 

if hath been in Subjeci- 

on to no Realm, but immedi⸗ 
ately ſubject to God, and none 
other, and that the ſame ought 
not tn any Thing touching 
che ty of the- ſame 
Bp. of Rome, noz the Laws 
Scat. of this Realm by him 


f 
fruſfrated o2 defeated: at his 


Will, 'fo the perpetual De- 
fraction of the B. his ©ove- 
reignty, Crown, and Regalty, 
and of all his Realm. And the 
Commons in that Parliam. 
affirmed, that the 
tempted by the Bp. of Rome, 
be clearly againſt the King's 
Crown and his Regalty, ufed 
and appꝛoved in the Time of 
all his Pꝛogenitoꝛs: eg ro 
foze they and all the leige 
Commons of the ſame Realm, 
would ſtand with the King, 
and his ſaid Crown, and his 
Regalty, in the Caſes afoze- 
ſaid, and in all other Caſes 
attempted againſt him, his 
Crown, and his Regalfy, in 
— ms — — to die. 
moꝛeover did 
the King, and him r fred by 
Way of Juſtice, tbat he would 
eramine all the Lozds in the 
Parltamentf, as well Spiri⸗ 
tual as Tempoꝛal ſe verally, 
and all the States of the 
Parliament, how they 
thought of the Caſes afoze- 
ſaid, which were ſo openly a⸗ 


gainſt the King's Crown and 


in 


ings at⸗ 


21 
Statutum de 
16 R. 2. cap. 5. 


Nota. 


te King's Court, as befaze curia Regis, ut antea, 


Gi : 


with 


15 
, and in 
which ſhould 


the 


1 
E 


Fl 


= 
| BY: 


E 
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+ 


& fieri v 


— 


— 


Los, that 1: 


Severallp examined, making 


proteftationibus prius f 
tis, quod non erat ip 
in animo negare aut af 
mare, pontmcem Rom 
num - paſſe epiſcop 
excommunicare, aut pre 
tos transferre juxta ſand 
8 Eccleſiæ leg reſponde l 

dixerunt, quod fi 1 
executiones vel proceſſus 


were made by any, and Cen- allo factæ fuerint, & 
Lures of Excommunications _ communicationis cenſut 
be made againſt any Bishop contra ullum Angliz ey 
of Engl. 9: any other ot the copum, vel alium quem! 


a a 2 


1 1 
® 
I i 
2 q 
* 
j 
I \ i : 
i] 
lf I 
[20 * f 
— Ly 
— j 


nge a regno abducti fine 
Ferſu ejas, & contra quam 


tefaurus regni immitiue- 
tur, ea omnia efle con- 


2; Regem ejuſque 'core- 

um, ut in 1Qa peti- 

bone memora Simi- 
5 


ter procuratores ſinguli 
der ſe de ſiſdem rebus ex- 
minati, idem in nomine 
lominorum ſuorum reſpon- 
lerunt, perinde ac præfati 
piſcopi pronunciaverant, & 

ponderant ; Quodq; eti- 


ales, & vellent & debe- 
it ftare a Rege in hiſco 
aufis, in corona ejus ſarta 
2a conſervanda, & omni- 


$346 


Ipeftarunt, ut fide quam 
Regidebebantobligati fue- 
rant. Unde Rex ex aſſenſu 
nefato, & prædictæ com- 
munitatis petitione ſtatuit, 
& ſanxit, quod ſi quis in 
Romana curia vel 
juſmodi tranſlationes, pro- 


ſententias, bullas, inſtru- 
menta, aut alia quæcunque 


Ar V. Of the King's Ece 
t fidelibus — 4 — 


od ei ma ta ex- 
| hevint. Præterea fi fuch 
executiones ejuſmodi — 


oncilio evocati fint & 


opes & 


ji domini fpiri- 


bas aliis caufis quæ ad co- 
onam ejuſque majeſtatem 


ibi e- 


excommunĩcationis 


quz ad Regem dominum 


leſiaſtical Law. 


Tn 
4 
a 
F 


] 


i 

Þ 
uf 

F 


: 
: 


named: And —e—i 
ſame P2ocurato2s ever — 


i 


nd lo their 
N and anfwered; And 
the ſaid Los Spiritual 


5 


Ark 


id, and at the 
2ayer of his ſaid Commons 
d oꝛdain and eſtabliſh: 


- if any purchaſe oz purſue, 02 


cauſe. fo be purchaſed oz pur- 
ſued in the Court of Rome 02 
elſewhere, auy fuch Tran- 
ations, Pꝛoceſſes, and Sen⸗ 


tences of Excommunicati⸗ 


on, Bulles, Inſtruments, _ 


22 


gs which touch⸗ 

uy other Drs Lo:d.again 
himhis Cit and his Regal- 
-02 his Realm, as is afoze- 

ſaid And they which bzing 
within the Realm, oz * 
'receive; 02 make thereof No- 
tification, 02 any other Execu- 
-tion within the ſame Realm, 
oz without; that they, their no- 
tozious P2ocurato2s, Pain 
tainers, autos, and Connt- 
.ſello2s, - ſhould be 3 gps of 
4 Pꝛot , and 
Lands and — 


; Goods and Chattels fozfeit 1d 


King, and be atta 
20 byther; Bovies if they may 
be found, and b2onght befoze 


d Council, 
Co. Lit. 130. 2, —— the Caſes 


F. N. B. 169. f. afogeſaid; 02 Pꝛoceſs to 
be made againſt them by præ 
munire facias, as it — 


in other Statutes of Pꝛovi⸗ 
"ſo2s, and others which do ſue 
in any other Court in deroga⸗ 
-tionnfthe Regalfyofthe King, 
cet.” by Yo laid Seren alſo appear . 


— 


In cheReig n of King 
Henry 1 Fv. ik 


* isri 1 7 1 7 - 


588 22 that purpoſe, . 


2 H. 4. fol. * 


no. Juriſdiction within 
ealm, and there the 
Archbiſhops and Biſhops, xc. 
ok this Realm are called the 

: De ſpiritual Judges. 
269. Wy the ancient Laws Gc: - 
ws, cleſtatticat ot this Realm, no 


7. N. B. 
2 H. 4. 


De Jure Regis Ecclefiaftico. Parr.) 


. ui ea in regnum in 


.dendum de prædictis, ve 
ut 
ret 


* 


ſuum ſpectarint, contra i; 

ſum, ejus coronam & n 

3 vel. ejus regnun 
ict eſt, procuraveri 


px rocurari fecerit : 


P 


rivt, vel receperint, vel pul 
licaverint, vel quovis mody 
in prædicto regno, vel ex 
tra executi fuerint; qua 
ipſi, eorum notarii, proc 
ratores, adjutores, fautorq 
conſultores, Regis prow 
tione,excluderentur, & e 
rum terræ tenementa & by 
na in Regis poteſtatem mg 
digerentur, ipſſq; fi inven; 
ri poſſint n 
& coram Rege & ejus cor 
cilio fiſterentur ad reſpo 


-efſus contra eos fit 
r præmunire facid, 
ut ſancitum eſt jn aliis fie] 

tutis de  proriſeribu & un 

ui in alia curia ad Regut 

4 gnitatis cn Ju 

ſuum perſequuntur, ut a 

eodem ſtatuto * pr 

tet. 


Regnante Henri 


quar io. 


VEterminatum. ft quod 
collector papal, vigun 
alicujus bullæ, nullum intm 
hoc regnum habet authoti 
tatem, & ibidem archiepi 
copi, epiſcopi, &c. intra ho 
regnum ſpirituales judice 

— is nuncupantur. 
er antiquas eecleſiaſtica 
40 jus regni leges, nemo 
here 


ict pravitatis, quæ 


ro ejuſd 


m epiſco 
reticos condemnandi tri- 
t: Quodq; ante ſtatutum 
d hæreticus ſeculari bra- 
dad concremandum com- 
tti non poterat, donec ſe- 


1 cri- Man could be convicted of He⸗ 
n eſt læſæ majeſtatis con- rely, being High Treaſon a⸗ 
dirinum numen, con- 
i poterat, niſi ab archie- 
dopo & uni verſo ejuſdem 
pvincie wo, 0 inde ab- 

| e integro 
eee . 
em provinciæ in 
jodo generalt , Sed ſta- 
um 2 H. 4. c. 15. authori- 
diœceſios 


labjuraſſet, & ineandem 


r V. Oß che Kings Eeclefiaſtieal Law: 23 


* 


2 Archbiſhop and all che 
lergy of that Pzovince, and, fag. 
after abjured thereupon, ; and ? 

after that newly convicted and 
condemned by the Clergy ot 

that P2ovince, in their gene⸗ 

rat Council of Con vocation: 


But the Stat. 2 H. 4. C. x5; This had Re- 
doth give the Bp. in his Dio⸗ ſemblanceto aa 
ceſe Power to 


Attainder of 


pe aliam hæreſin relapſus 

ret: Unde luce clarius eſt, her 

ehe Rex conſenſu parlia- B. by Conſent of Parliament 
aaa direxit formulas pro- dite oy 7 oe ary inte 

ie cdi curiis eccleſiaſticis Ecc Court in Caſe $4 
auß dereßos caufis, & aliis af Hereſp, and other Patter 

* gis — 2 1 28 — alter 1 4.37 
\ Papa non poteſt mutare _ Te” OT THO 
tex nes = Laws of Raglan 2 

eh adices pronunciarunt, ges ſap, that the 11 H. 4. £ 55 


dd ſtatuta quæ ad - 
— ak; ad beneficia 
eecleſiaſticorum homi-: 
2 patronatu coercendas 
ta fuerint, eo quod eccle-- 

ci in ſua juſta cauſa pa- 
bus proviſionibus con- 
licere non auderent: A- 
ut illa ſtatuta tantum 
leges communes confir- 


epil das fuerint ſancita. 

bo com munĩcatio per pa- 
lice tatanullam vim in An- 
uber, & eadem ſigniſi - 
Licas ” 90 
e500 


The Judges. f 
N 

ope s Pꝛoviſions to es, 
neffces of. the Avvowſons of 
Spiritual Men, were made, 
fo2 that the Spirituality durſt 
not in their juſt Cauſe ſay a- 
gal nſt the Pope's Pꝛoviſtons: 

o as thoſe Statutes were 
made, but in Affrmance of 


the Common Laws, | | 14 H. 4 f 
. a ; : " F , VI s > 
Excommunication made by 1: oy x) 


4 
3. 
19. 


i 
d. Al. pl. 19 


the Nope ta af no Fozcein Eng- re. 
land, and the ſame being wow — & ng 
"vary - bs - fied 


ertificat, 6, 


* 


erfdn of Religion 


obtain Withop of Rome 
to de exempt*frims Obedience 


regular oꝛ o2dinary; ho is in 
Caſe of Pramanire,- which is 
an Dffence as hash been ſaid, 
contra Regem,. coronam, & 
dignitatem ſuas. 
The Commans did grie- 
voully complain £6 
ament holden 


af. 

dle Bea of H. 4. of 
rible Piſchiefs and dam⸗ 

nable Cuſfoms which 


were introduc of new in the 


Court of Rome, that no Per⸗ 
ſon Abbot oz other ſhould have 
P2oviſion of any Archbiſhpz. 
02: Biſhopz. which ſhould be 
void, till -he had compounded 
with thePope'schamber,topay 
_— and excef;ve Sums of 


De Fare Regis Zorigfaſtico- Parr \ 
cata per papam alicui cui 
in A 
bars non dobet, neqz alicy 
excommunicationis ejuſty 
„ di gn 


Rex in eo 


the King, 
in 


then damnanda conſuetuc 


nglia admitti & apr 


der 


caſu cribat 


8 . 
verit, ut ab obed ĩentia ig 
lari eximatur, incurret # 
munmre, quod eſt crime 
jam antes dictum ce 
Regem, ejus coronam 
ignitatem. 
Ixarliamento habit 
no Henrici quarti, « 
munitas Regni qu 
viſſtimam regi exb 
flagitiis atroc i bus 


tum temporis in R. 
nam curiam recens i 
ductis, viz. Quod i 
perſona, abbas, vel q 
am alius, provifionen 
cujus archiepiſcopatus, 
epiſcopatus vacantis 
beret, priuſquam cum 


br pars eus pre 
dhe + qu 
ſumma duplo vel triplo 
minimum major erat 
n que ioribus 
poribus In eadem came- 


alidi, ratione ejuſmodi 
ifonum Glvi folebat, Yad 
wm alpartats fuerat, & 
ris! 5s 4 no 


rel epiſcopatus intra 
Ictum regnum, & ali- 
itrs Regis dominia ex- 


jendos, & modo ſaluta- 


lum non adhibere- 


' Rex ad honorem Dei 


matum 
ento ſtatuit & ſamxit, 
pn & ipforum fingu- 

Che vamere 

alibi, pro ejuſmo- 
primitiis & ſervitiis 
drem vim pecuniz ſolve- 


quam retroactis tempo- 


regni {ui in Par- 


d archiepilcopa- 


nions, if convenient Remedy 
— al -r 1 
ed, ing fo 

of God, as well tor 

Damage ofthis Realm, as the 

Perils of their Souls, whi 

owen to be advanced 
ſhopzicks and 


that they and every af chem 
that. ſhould pap to the ſaid 
Chamber o2 otherwiſe, tos 
ſuch Ns — Dervites 
greater Dums of Poney than 
had been accuſfomod fo he 
paid in old time paft, they am 


- 


Fozfeifure..; of as much as 
eng 4 towards the 


Peareꝶg g.. 
Srarure de 7 H. =o 0 | ſon ret guons ſe- 
. cap. 6. - of what Eſtate os Con- 
dition that he were, by colour 
of any Bulls, containing 
'Paiviloges, to be diſcharged 
of: Tithes pertaining: to Pa⸗ 
riſh⸗ Churches 7 Pꝛebends 2 
Poſpitals,Uicarages, purcha- 
ſed befoze the firſf Pear of 
King Richard the ſecond, oz 
after not executed, ſhould put 
| 2 execution 1 Auch 
, ſuc 
7 purchaſed in 

Time to come, upon 

in of a Præmunite, as 
the ſaid Act a | 


In the Reign of King 
Henry v. 


Sratute de 3 H. 1 N an Ac of Parliament 
S. cap. 4- 4 made in the third Pear of 
Bing H. 5. It is declared, 

that whereas in the Time of 

King H. 4. Father to the (aid 

K, the 7 Pear of his Reign, 

to eſchew many Diſco2ds and 

Debates, and divers other 

-MPiſchiefs which were likly to 


many obitions then made, 
o2 to be made by the Pope, 
and alſo of Licence thereupon 
granted by the ſaid late King, 
amongſt other Things; At 
was o2dained and eſtabliſhed, 


3 


De Jure Regis Eecigiaſtico- Paryl 
every ot them ſhould incur the 


| tam mulctam quantam eq 
King, as by the ſaid Ac ap- 


Clare elucet, 


ariſe and happen becauſe of 


* 


ribus ſolvi conſuevit, ipſ 
ipſor ſinguli incurrerent iu 


Reg mulftari poſſent, u 
cod? Rami 508190 conf 
Nemo religioſus vel | 
cularis 8 loci 
conditionls, . ſu Obte 
bullarum .quarumcun 
cum privilegus, ut exons 
rentur decimis ad Ecch 
pe iales, præbendas 
NN vicariaſque ſped 
tibus, (quæ quidem | 
impetratæ fuiſſent ante 
gisRichardi ſecundi u 
primum, vel poſtea, & 


executioni mandatæ 


„% ͤ —- == 


rant) exequeretur ul 
juſmodi bullas ita imp 
tas, aut in futurum u 
trandas, ſub pœna Pe 
nire, ut ex eodem 4 


Regnante H 
| quinto. 


anno tertio Regis I 
ci quinti facto declu 
quod q uidem 
pore Regis Henr. 4. | 
2 Regis, ſcilicet 
eptimo regni ejuſden 
evitanda multas cont 
nes, lites, & varia alia 
probabiliter tunc exo 
ex multis proviſionib 
tunc concelil 
concedendis, & etiam 
centia inde per eu 
nuper Regem conceſſ 
ter alia ſcitum & ſai 


tat, quod nulla ejuſmodi 
centia aut facultas, ita 
onceſſa ante predict ſta · 
tum, aut poſtea conceden- 
„ vim haberet ad confe - 
ndum aliquod beneficium 
enum, quod ſuum habuit 
umbentem die quo ejuſ- 
odi licentia aut facultas 
ta fuerit; nihilominus 
xerſz perſonæ, quæ pa- 
les prov iſiones ad diver- 
beneficia in Anglia & 
bi; & regiam licentiam 
dem proviſiones exe- 


endi nt, ſub pretex- 


ultatum & acceptatio- 
rum nonnullos ſuis bene- 
tis dolo malo excluſerunt 
ibus longo jam tempore 
iſi — & 3 
collatione indubitatorum 
ronorum ſpiritualium ip- 
cogitato & debite facta, 
eorundem incumbenti- 
ſtatum enervandum & 
urbandum. Rex ſum- 
d ſtudio ejuſmodi mala 
ppulſandi ſtatuit & ſan- 
quod omnes incumben- 
cujuſlibet beneficii ec- 
aſtici, ex patronatu, col- 
lone,vel præſentatione ec- 
alticor” patronor', quie- 
& pacifice iiſd' fruercn- 
fine ulla inquictarione, 
eftatione, aut vexatione, 
ejuſmodi proviſionum 
tatum & acceptatio- 
n prætextu: Et qd on- 
licentiæ, ac facultates 


ejuſmodi proviſionibus 


earundum proviſionum, 


Nur V. Of the King's Eccleſiaſtical Law. 
that no ſuch Licence ez Par- 


don - ſo granted befoze the 
ſame D2zdinance, oz aſter⸗ 
rds to be granted, ſhould 
availzble to any Benefice 
full of any Incumbent, at the 
Day cf the Date of ſuch Li⸗ 


cence 02 1 granted: 
Neverthelels divers Perſons, 
having P2ovilions of 

Pope of divers Benefices in 


Engl. and elſewhere, and Li- 


cences Nopal to execute the 
ſame Pꝛoviſtons, have by Co- 
lour of the ſame P2ovilions, 
Licences and Acceptations of 
the ſaid Benefices , ſubtilly 
excluded dibers Perſons: of 
their Benefices, in which they 
had been Incumbents by a 
long Seaſon of the Collation 
of the very Patrons ſpiritual, 
to them duly made to their Jn- 


tent, to the utter Deſtrugion 
and Enervation of the Eſtates 


of the ſame Incumbents, The 
King willing fo void ſuch 
Miſchiefs, hath ozdatned and 
eſtabliſhed, that all the In⸗ 
cumbents of every Benefice 


of Holy Church, of the Patro⸗ 


nage, Collation, oꝛ Pꝛeſentati⸗ 
on of ſpiritual Patrons, might 
qinetiy and peaceably Enjoy 
their ſatd Wenefices, with- 
out being inquieted, moleſt⸗ 
ed, oz any ways grieved, 
by any Colour of ſuch ÞP20- 


viſions, Licences and Accep- 


tations : And that all the Li⸗ 


cerces and Pardons upon 


and by ſuch e 20viſtons made 


in any Manner, ſhould be 


void, and of no Tafour; 
and if any keel himſelf 
d arieved, 


25 


De Jure Regis Eccleſiaſtiro. Parr Vi 


grieved, OWE 02 _ 
50 e fcom ; 
fo 1 dy Colour of ſuch 


9 . 8 
them, wy and incur the 
n Puniſhments con⸗ 

n 


ed in the Statutes of 


Pzovifozs befoze that Time 


made, as by "—y ag ap⸗ 
peareth, 


de. de 2 H. nl Statute was 25 fo 

(+) Lollrdy a Lollardy , re 

Cockle is the _ Power and Au uthoꝛi ait 

Deſtruction - e Juſtices of + 

+ bros es of Aiſ.ſe to Jn- 
of thoſe that hold Erroꝛs, 


Deſtrudion of ire 
tue Rcligicn. 535 o Lollardy , and 
5 their Maintainers, &c. 


Ain ) that the Sheriff o2 other 
Dff.cers, &c. may arrelt and 
appzehend them, © 


(a) Perperam ſane, ſed potins a 
Gu altero Lolbard Germanico quodam 
qui floruit circa annum Dom. 1315. 
ink og Glaſs. Tit. Lollardia. 3. 
43 Linevood 300. 


The King by Conſent of 

arliament, E ower to 

ꝛdinaries fo — — of the 
Fondation , and 
Governance of Hoſpit: 2 995 
ther than ſuch as 
King's Bn Roe — 
upon to make Coꝛredion and 
 Refo2matton acco2ding to the 
Eccieſialkical Law, 


Stat. de 2 H. 5. 
Cap. [+ 


ſentiret, ſub ated: 


hæreſin, & hæreticam pr 


1 felix loliam,&9 fterili 


| inquirendi de 
| erectione, adminiſtrat 
hoſpitalium , præterq 


ullo modo factæ i IrritZ fin 
& nullius momenti : Od if 
quis ſe ab aliquo divexatu 
exagitatum, aut moleſtiis of 
fectum ullo modo jam ina 


viſionum, licentiarum, 5 
cultatum, aut acceptat 
num prætextu, qui ita n 
leftias faceſſerent, grava 
na yicerent, aut — : 
di t, ipſorum fing 
li pœnam & animadvert 
nem quæ in ſtatuto de y 
viſoribus facto ſubeant, 
ex eodem ſtatuto pla 
fime liquet. | 

Statutum ad extirpand 


tatem factum erat, quo} 
naria poteſtas & authon 
Eirenarchis, & aſſiſarun 
ſticiariis data, inquirend 
wllis qui errores, hæreſies 
hzreticam pravatem det 
dunt, & de corum fautoril 
&c. Et qe yaa 
alius officiarius, cos ap 
hendere poſlit. 


nantur avene.  Virgilit 
Et careant loliis oculis wi 
tibus agri. Ovidivs 
Rex afſenſu parli 


rio dat ordinetiis poteſſi 
ndati 


eorum quæ ſunt ex Al 
fundatione, & etiam d 
gendi & reformandi } 
legem Ecclefiaſticam. 


Keen 


e Henrice 


Brggkrr gert 8 
nullam vim habet ad ali- 
i quem incapacem in Anglia 
vl Idendum : Et hoc per an- 
communes, pri- 
tutum de juriſdi- 
2 Ane peek factum erat. 

Rex ſolummodo poteſt gn, 
concedere & licentiam dare 
fundandi incorporationem 
1 — Regis F. 

Em egis Hen. 6. 
8 literas 
ſcripfit ad derogation' Reg 
& -mujeftatis ejus, & Eccle- 
ſiaſtici ne 
contra auſi ſunt 3 


p my 


verum 


ftriz, (ſcilt t ne e 
ignem Prohecit. | 


Reg nant e E droar- 
do Quurto. | 


Du do quarto regnante, 
Ponti omanus prio- 
ri Sancti Johan Aſylum in- 


fra prio 

ceſlit,  lheo! di diſc 
rat, & Prior fibi vendica- 
vit; verum judices pronun- 
ciarunt Papam nullam ha- 
buiſſe poteſtatem conceden- 
di aliqua' aſyli jura in hoc 
regno, & igitur legis ſen- 
tentia improbatum erat, & 


ninime permiſſum. 
* 6 - a i * ; | 


Nur V. of the King's Eccleſi aſtical Law. 


quidem Chu 


Humfridus Dux Gloce- 5 
fate keepin put them into 
the Fire. * 


ratum ſuum con- fo 
= 15 


but it was reſolved 
Judges, that the P 


. 


In the Reign * = 
993. VI. 


E nme ben made 8 H. E. f. 37 
and certified by the Pope, (a) Ant. +: b. 
is of no Forte to diſable a- . 
tp Pan within- England : ar 
nd this is by the ancient 
Common Laws befoze any 
Statute was made  cot- 
cerning fozeign Jurisdicti- 


"The (b) King only map 9.6. f. 16. b. 
nt oz licence. to found a gs 22 
piritual Incopozation. 7 + 
„„ 

e « A 
ters in Derogatton of the B. 


and Regalfy , and the 
12 not ſpeak a⸗ 


. if them. but Humfrey 
uke of Glouceſter foz their 


In the Reign of Kin 


Edward IV. 


the Reign of R. Edward 

te Pope 9 
dar Dis his 
is oo pleaded 


I, 


1H. 7.20, 


2102p, and 
and claimed by 


— 

ower to any 5 

ry within Realm, and 
Judgment of 

ſame was 2 2 


wah 
R 


TE 4 . va 
F NB f 44. 


it 
„eee ths Dpmon 
8 
herewith, Bench 


habe Remedy his O 
dinarp, that is the Biſhop of 
that Dioceſe within the 
Realm, Quia trahit ipſum in 
placitum extra regnum, intur⸗ 
reth the Danger of a Præmu- 
nire: An hatnous Dffence, be- 
ing contra legiantiæ ſuæ debi- 
| tum, in contemptum Domini 
Regis, & contra Coronam 8 
: * ©  "Dignitatem ſuas ; hy which it 
appeareth, hom grievous an 
 Dffence it was againſt the 
Ning, his Crown and Digni⸗ 
kp, if any Subjec, although 
both the Perſons and Cauſe 
were Spiritual, did ſeek fo: 
Juſtice aut ot y Realm, as 
though either wanted 
Jurtsdiction 02 Juffice was 
not executed in the Crcleſta- 
ical Courts within the ſame, 
which (as it hath been ſaid) 
was an high Dffence, con- 
tra Regem, Coronam & Digni- 
tatem juas. na 4 
In the K.'s. Courts of Ke⸗ 
Boon's Exam. cod, Where Felonies are de⸗ 
5. 5, asl termined, the Bp. oz his De- 
35 XI" puly oughf to give his Atten⸗ 
ales Pl. Cor. DANCE, to the End that if any 
240% that is indiaged and arraigned 
foꝛ Felony, do demand the Be⸗ 
- nefif of his Clergy, that 
| -D2dinary map 1nfozm 
Court of his ſuff tiencp 02 
inſuff.ctency, that is, whether 
he can read as a Clerk 
. oz not, whereof not withſtand⸗ 


Nets · 


s W ws 


9 E. 4.28. 


De Jure Regis Eeciſtaſtico: Par v. 


F 
quod W um f- 
umero in ea fuit opini- Wl 
one; qd' fi aliquis ecclefis WP 
ſticus alivm ecclafiaſticum 
in jus vocaverit in cutia 1 
mana de re aliqua'Ecclefiy 
ſtica, cum coram ordinario 
qui eſt Epꝰus dicecefios intm 
tre gnum ſibĩ remedĩium com- 
pararet,quia trahit ipſum in 
placitum extra regnum, po 
nam præmunire ihcurrit: 
delictum fane atrox contre 
legiantiæ fuz debitum, in 
contempt* Dom' Regis, & 
contra Coronam & Dignits 
tem ſuam: Unde pate 
quantum erat delict contn 
\Regem, ſuam Coronam, & 
dignitatem, fi quis ſubditu 
(quam vis & perſona & cauſ 
et ecclefiaſtica) jus ſuun 
extra regnum perſequen 
tur, quaſi vel juriſdictio c 
eſſet, vel juſtitia non co 
retur in curiis Ecclefiaft 
cis intra regnum, quod u 
jam diximus nefarium 
rat deli contra Regen 
- Coronam & Dignitatem k 
age! N g 


In curiis Domini Regi 
(ad quarum cognitionet 
_crimina feloniæ ſpectant 
Epiſcopus ejuſve Depu 
tus intereſſe & - attet 
propoſito, qu iquis 
idem de felonia indie i 
& arrectatus exiſtens, cle 
cale privilegium petien 
f — — curidt 
illam de habilitate five 8 
habilitate hujuſmodi deli 
quent 


g 


Y 
zuentis poterit informare, 

+ eilt utrum leger valeat ut 
ericus five non; & tamen 
rdinarius in eo caſu ſenten- 
iam ſuam ut judex ferre non 
Woteſt, ſed tantummodo of- 
icio miniſtri curiæ is 
ngitur ; &judicium utrum 
wjuſmodi perſona fit habi- 
is aut inhabilis, ad judices 
uriz illius ſolummodo ſpe- 
Ac quodcungz illis ab 
alla informatum erit, 
ph judices ſuper debit exa- 


tre 

in inatlone delinquenris, fen- 
entiam ſuam contra ording- 
+ relationem promul 

re oſſint, quia judices illi a Re- 
me aſſignati ſunt ejuſd' cau- 


| proprli & ſoli judices. 


xcommunicatio PA 


itu 

* zullius eſt momenti aut au- 
un bhoritatis in regno Anglia. 
8 Tem pore hujus Reg Ed. 
+ quart: legatus papalisCaliti- 
5 


um venit, animo in Angli- 
am trajiciendi, verum Rex & 
qui ab ejus concilio, nolue- 
runt permittere ut Angliam 
ingrederetur, priuſquam jus 
jurandum i et ſe ni- 
ul contra Reg” vel ejus Co- 
ronam machinatur*;qd' etĩ- 
amalteri Legato Papali ip- 
lo regnante factꝰ: Et hoc ita 


r elatum eſt. 1 H. 7. f. 1 9. 
Regnante Richardo 
1 Tertio. | 


Udices denne , 
qd judicium vel excom- 


ar v. Of the King's Eccleſiaſtical Law. 


be 


the D2dinary is not to 


King's Court; 


the udges of 1 Court, are 


to judge of the 
Jan ene of the 


* 


whatſoever the ©zvinary ws 


info:m them, 
Examination of the Party 
997 give Judgment againlf 


and upon dne 


D2dinary's'Info2mation, 


fo2 the To 3 are 
Judges of the C 


tation is 
the Realm of England. 


- 


The 
no Foce within 


Jn the Reign of king Ed - 


_ 35 Fourth, a Legate 
rap to 1 


ope came to Ca- 
come into Eng- 


land, but the King and his 


Council would not ſuffer him 


come within England, until 


ad taken an Dath, 
be denn attempt — een 


Led. the King oz his Crown: 
And ſo the like was done in 
his Reign to another of the 


Doje's Legates : And this is 
T2: in 1 Hen, Jr fol, 


I'Q, 


1 


In theReign of Kin 


Richard III. "g 


T 1s rfl by thr Jvges, 1 R. 
5 A Judgment 02 E 
43 e, 


27 


Au is a (a) Piniſter 0 Stanf. Cor. 
and 2. 


's Excommuni- 12k. 4: £16, 


3 f. 22. 


1H. 7 f. ic. 


* : 4 
© © - 1 


„ 
2 


be obeped, oz to be put in Ex⸗ 
Realm 


Court 
bind. 95 
zejudice -any; Pan within 
gl. at the Common Law. 


Inthe Reign of King 
Hum VII. 


172 Reign of R. H. VII. 
the Pope had excommuni⸗ 
cated all ſuch Perſons what⸗ 
ſoe ver, as had bought Allom of 


the Flozentines; and it was 


refolved by all the Judges of 
Englapd, that the Pope's Ex⸗ 
communucation ought not to 


scution within the 
of England. 

In a Parliament holden in 
the firſt Year of N. H. VII. foz 
the moꝛe ſure and like Refo2- 
mation of Pꝛieſts, Clarks, 


4 


and religious Men, culpable, 
| openly ſo 


2 by their Demerits open! 
ſedof4ncontinentliving in 
ir Bodies, contrary to their 
eder; it was enacted, oꝛz⸗ 
dained and eſtabliſhed, by the 
Advite andallent of the ll ds 
Spiritual and Tempoꝛal, and 
e Commons in the ſaid 
arliament allembled, and 
Authozity of the lame; 
it be lawful to all Archbi⸗ 
ps and Bishops, and other 
Oꝛdinaries, having epiſc 
Jurisdiqion, to puniſhj and cha⸗ 
ſtiſe Pꝛieſts, Clarks, and reli- 
gious Pen, being within the 


Vounds of their Jurisdidion, 


"3s Halt be committed afv2e 
them by Examination, and 


rad hails T ni "I t 1 
. De Fu re Regis Eccleſiaſtico. PART V. 
def Rome, thouls 


3 
municatio in Curia Romam il i 
non obligaret vel prejudice 
ret cuipiam' in Jepe com- 
muni in regvo Angliæ. s, 
* 1 8 i ; TY! en 
Regnante Henri 8 
fort | el 


[Enrico ſeptimo regnas 
4 te, Pontifex Romani 
facris interdixit quotquot i 
lumen a Florentinis emill 
ſent; ab omnibus tame 
Angliz judicibus pronur-W 
ciatum eſt, quod papal 
interdictio non abedireB 
tur, aut executioni mand 
retur in regno Angliz. Was 


In Farliamento an prims 
Regis Henrici ſeptimi hs 
bito, ad majorem & ec 
ciorem reformationem 
cerdotum, clerĩcorum, & pet 
ſonarum religioſarum, qi 
ob incontinentiam vel in ci 
men vocati, vel vulgo malt 
audierunt contra ,ipſarut 
profeſſion*, ſtatutum ording 
tum Sc lancitumerat concili 
& epi dominoram ſpin 
tualjum & temporalium,6 
communitatis codem Pu 
lia mento, & ejuſdem autho 
ritate, quod omnes Arch 
N & Epiſcopi, & ali 
dinart}, qubus elt juri 
dictio epiſcopalis, poflint 
ex jure punire & caſtigan 
ſacerdores, clericos & pet: 
ſonas religioſas, intra juriſ 
dictionis ipſarum limite 
quotquot coram illis ext 
. mint 


inatione, vel 3 legi ms. 
Wobatione requiſita per le- 
Wc: en. vie 
erint adulterii, fornicatio- 
We, inceſtus, vel alicaus in- 
atinentiæ carnalis,coſdem 
Whcarcerando, & in carcete 
Wctinendo,quamdiu illis pro 
Wrudentia viſum fuerit juxta 
elicti gravitatem: Quodq; 
Wullus prædictorum Archie- 


van. 
n coporum, Epiſcoporum, 
tc Ordinariorum in jus vo- 
nie entur ulla actione de incar- 
nen eratione injuſta: Sed qd” 
ur cauſis pred, virtute bu- 
es ſtatuti ſint omnino inde 
1 ronerati. + 44220 
4. Rex eſt perſona mixta, 
Wuia cum ecclefiaſticam 
Sun 44 hgh juriſdicti- 
m0 dnem habeat. As, 
by Per leges Eccleſiaſticas 


a hoc regno approbatas, 
aus face 2 benefi- 
ia habere non poteſt, nec 
atardus ſacris initiarii : 
erum Rex eccleſiaſtica 
poteſtate & juriſdictione 
mm habeat, in utroque 
iſpenſare poteſt ; quia ma- 
Ia ſunt prohibita, . & non 
mala per ſe. 


Regnante Henrico 
Octavo. 


ti 24. Regis Hen. oftavi 
bates & Priores 29. 


em enim tunc erant 


Domini Pacliamentarii) per 


facto 
24. A 
(totid 


* the King's Eceleſiaſtical Law. 


can be a Paeft, But che B. 


kaule they be mala prohibita, 
and not mala perſe, 


S Tauro Parliamentihabi- | 
. | 


were then Nozds of Parti 
| 2 * L.9208 Parks 


28 


lawful P2oof requiſite by the 
Law of the Church of Zach 
tery, Foznication, Incett, oz a- 
ny other fleſhly Jncontinency, 
by committing them to Ward 
1 Be Fete rag 
uch Lime as 
to their Diſcretions convent- 
ent fo2 the Quality and Nnan-s 
tity of their Treſpaſs ; And 
at none of the ſaid Archbi⸗ 
ops, Biſhops, oz D2dinaries 
afozeſaid, be thereof charge- 
able, of, fo 02 upon any Acton 
of falſe oz wzongtul Jmp21- 
ſonment, but that they be ut- 
terly thereof diſcharged in any 
of the Caſes afozeſaid, by 
Uirtue of this Act. x 
Rex (a) eſt perſona mixta, 
becauſe he hath both Eccleſia⸗ 
fical, and Tempozal Jurif 


diction. EY” Davis 4. 

By the Eccleſiaſtical Laws 11 H. 7. 12. 
allowed within this Realm, a 

ÞP2ief#- cannot Have two (b) (5) Hob. 147. 
Beneffces, no2 a (e) Baſkard (c) Hob. 147, 


* . . 
4 a 
— — 1 — . wee DOE 29. 7 Ae + 5 


10 H. 7.18. 
(a) Rol. 657. , 
2 Co. 44. 2. 


may by his Eccleſiaſtical 
Power and Juriſdiction, diſ- 
pence with both of theſe; be- 


In the Reign of King 
Henry VIII. 


Statate of 


P an Ac of Parliament 

madethe 24th Pear of N. Fi, var 
K. 8. Die to ſay * N. — ot 
xxiiii | ops, rrir g {ac ancient 
and Prices, fo: fo. many d. nabe 


by 


chat which ment, hy all the Lozds Tem- 
hath been fad Waal 100 the Commons in 
Tir. Preſent. · hat Parliament aſſembled , 
mene al Eſgliſe Ar isdeclared, That where by 

epo „ divers ſund2y old authentick 
— to Biſtoꝛzies and Chzonicles, 
do ce tan mas manikeſtip declared and 


© Things within expzelleb, that this Realm of 


hi | | 
Uberpaien, Engl, ts an Empire, and ſo 


and not of th been accepted in the 


Right, until 7 | 
rhe Reign of * 020d, gaverned by one ſu- 


the Dignity and royal Eſtate 

(s) Ant. 8. b. of the(a imperial Crown of the 
ſame, unto whom a Body po- 

- lifick compact of all Soꝛts and 


egrees of People, divided in 


erms and by Names of 
piritualty and Tempozal- 
"fy, been bound and ought to 
bear next to God, a natural 
and humble Dbedience, he be- 


in 
edby theGoodneſsandFurthe- 
ante of Almighty God, with 
. plenary, Whole, and entire 


rity, Pꝛerogative and Juriſ⸗ 
5 


dictton, to render and pield Ju⸗ 


fo all manner of Falks, Reſi- 
' ants 02 Subjegs within this 
his Kealitr,inall Cauſes, Pat⸗ 
ters, Debates. and Contenti⸗ 
- ons, häppening ta occur, in⸗ 
furge oz begin wilhln the Li- 
mits thereof, without Keſtraint 
o2 Pꝛovocation to any fogeign 


- * Painees 02 Potentates of the 
- Wozld : The Body Spiritual 


- whereof having Power when 
any Cauſe of the Law divine 
happened to come in Queſti⸗ 
"pn, 02 of fpiritual Learning, 


ita per univerſum orbem te 


zeme Head and Kinghaving - 


dignitatem & regiam hy 
bet majeſtatem, cui corpulii 


cleſiaſticorum & laicorun 


ac naturalem ſubmifſamqu 


alſo inſtitute and furniſh⸗ 88 


prærogativa plenaria inte 
" ffice and final Determination 


cidendum omnibus ſubdi- 
tis & refidentibus intra hoe 


Cum corpus item Eccleſis- 
ſticum poteſtatem habeat, 


De Fure Regis Ecclefiaftico: Part Vi 
omnes Dominos temPory 
les, & communitatem in eg 
dem 

tum e 
is hiftoriis ac chronicis u 
it tiquis & fide dignis clari 
ſime conſtat, hoc Angpli 


liamento declaꝶ 
quod cum ex van 


regnum imperium efle, þ 


rarum habitum fuiſſet, gf 
adminiftratum ab = 
remo capite & rege, qu 
mperialis coronæ ejuſden 


liticum, ex populo c 
juſcun ue loci & ordink 
compactum, nominibus et 


diſt inctum, obſtrictum ef, 


| roxime 1 
eo præſtare debet ; cun 


ille etiam divininuminis be- 
2 & gratia, inſtry 
\  Hawer,ÞPzcheminence,Autho- s & munitus fit poteſtat 


præheminentia, authoritate, 


ra & omnimoda, ad juſti- 
tiam reddendam, & jus de- 


ſuum regnum, in omnidu 
cauſis, litibus, & content 
onibus. exorientibus & pul 
lulantibus, intra ejuſdem 
limites fine | prohibitions 
aut provocatione;.ad-quol- 
vis exteros orbis terrarum 
principes aut monarchas: 


quando ulla cauſa legis di. 


- vinz vel Eccleſiaſticæ dil 


cipling 


Pes in jonem ' ve- 
it, quod eclaratum, ex- 
plicatum, & domonſtratum 
_ A tam pred cor po- 
tie parrem, qui ec- 
iaſtiti. vocantur, 
— voeitata Eccle An- 
card, que ſemper tatis ha- 
ita, & etiam agnita, ut {ci- 
tia, integritate, & ſuo nu- 
nero ſemper haberetur, & 
odie habeatur ex fe ſuffi- 
jens & idones fine extero- 
m adminiculo, ad decla- 
indum -& determinandum 
jurcunque in 14 0 
renerint, & ad 1niftran- 
Jum omnia munia, quæ ad 
| ordinem ſpeo- 
Que ut quam com- 
nodidime & recte admimi- 
trentur, & ipſi a corrupti- 
prava ione 
rreantur,” Regis 7 
itores illuſtriſſimi, & pro- 
erum Hujus Regni ante- 
eflores, pred” eccleſiam 
ing cum Ronore, tum poſ- 
ſonibus ſatis ſuperqʒ do- 
arunt: Leges etiam tem- 
orales ad terrarum & bo- 
jorum proprietatem deci- 
lendam & ad populum hu- 


$ Regni ig unitate, pace, 


N „n 5 AH 


13 
1 wed 


jone conſervandum admi- 
iſtrabantur, & executioni 
andabantur per diverſos 
dices & miniftros alterius 
artis præfati corporis 4 
ici, quæ tem 

ppellarur, & utriu 17 
| PROS & juriſdict 
s in debita juſticiæ 1 
ainiſtratione mutuo con- 


en TT 9 


* wn of * 


rann 


ww 


ne predatione & expila- - 


— — — 


at that 
meet of it ſelf, aan the 
intermedling of any extertoz 
Perſon e2 Perſons to declare 
and determine ſuch 
Donbfs, and to ani 
all ſuch Dffices and Duties 
as to the Rooms ſpiritual did 
appertain: Foz the due Ad- 
miniſtration whereof, and to 


k from C 
ant? eter 2 


Lands Goods, 
to the K of the 
this Realm in Unity 
— 1 without Ravine 
o2 @poil, was and then was 
admintftred, adjudged, - 
executed by ſund2p Ju 
and Piniffers of 


tick called the Temporalty, 
and both their Authozities 


and Jurifvictions did conjoin 
together in the due Admi⸗ 


niſtration of Juſtice, tho 


And 
one to help the gy — 


and Piniſters of ths oh 


29 


K 


De Jure Regi Ecelgſiaſtico. Pry y 
currerunt. Quandoquid : 

tiam Regis progenicores { 
& communitas, variis & d; 
verſis 1 tis, tempo 
gie E. 1. E. z. 


ribus 
2.8 H. 4. & aliorum ſer 


gum, varias 


One 
leges, ſtatuta & proviſion 
fanxerint, ad dolllam & 

lutarem tivarum 
bertatum, ineats WE” 


rum Pre ooo ing 
rialis hujue Regni, 
dictionum - Girkualium & 
tem mm ejuſdem ca 
ſervationem, ut defender 
tur tam a detrimentis qu 
2 fede Romana imma 
bant, quam ab author 
| aliorum principum ew 
rorum, qui eandem im 
-nuere aut violare machin |S? © 
rentur, quoties fingulis ten 
poribus <juſmodi detrinai* * 
ta aut machinationes props 4! 


cerentur aut e ven 
-quamvis autem ſtatuta i nq: 


taria & ordination 
— ” 5b 
-progenitorum Regis, 2 
thorĩtatem & 2 orm 
—— coronge imperi 
-firmandam fuerint, 
jam antea dictum: Niki 
fuwzy J | E minus ex quo illa fats 
ers, "not provided : int, quamplurima inen 
phe * 2 moda & ICAL non we.” 
MR A "iv Dave "no ;proviſa_in ſuperior Timon 
> a 7 ; 


11 zillis ſtatutis & ordin 
nantes, _have - and -nibus. pullularint per 4 


T dy *Reafon of Ap⸗ -pellationes ad ſedem 
peals ſited'ont 6f this Realm -manam in cauſis teſun 


5 „ b 


e 7 


\ S * 


jonem; vexationens, & 
aſas Regia cetficadi- 
& quam plurimorum e- 
fſubcktorum & reſiden- 
3 Regno; ye- | 
imetiam ad magnam 
m in caufis Illis vere & 
brevi tempore deciden- 
: 'Quoniam qui ad Re- 
nears fel 
0 ſecerunt, ad 
landam,cum- - 


bila tam perfecte haberi, MO 
8 1 <nny | 

ari tion poſſent, quam intra 

6c regrium 5 u ue ade, 
tqui ills appellationidus | 
wexari fuerint nullum ple- 
Imq; remedium ſuis malis 


rer er 


& domuibotuin pictea. Art, and 8 
lum” 6c tempofalium, tee che Tozds 
n commutitatis cpn- | 


- l 


De Jure Regis Eocieſcaſtico. Parr} 
e the ſenſu in pleno parliam 
'Authozity of the fciverunt, ſanxerunt, & 
effabliſh, and 02- tuerunt, quod omnes c 
all Cauſes Teſta- teſtamentariæ, matrime 
of Patrimo- ales, dirortia, jus decin 
Rights of rum, oblationum &. ob 12 
-tionum, ducrum og flit 
centia principum | 
Jus regni, & ex ejuſdem 
d gibus & conſuctudinibug 
Þiritualem hujus regni | 
riſditionem ſpectarm 
- tunc exortz & deper dend iti 
exorituræ in u w\ 
troverſæ aut controve 
dz in hoc regno, vel in i ¶ inc 
Regis Dominiis, aut e 
dem 2 8 
ve regem iplum, 
hzredes vel ſucccflores 
quemvis alium -fubd 
tum, aut intra hoc Mr 
num reſidentium, ci 
cunque loci vel ordinis i 
Cent, jam inde audiant 
nentur, diſceptem un: 
clare finaliter, & defini: y, 
adjudicentur & dete 
nentur, intra Regis jul 
dictionem & authoritate 


nec alibi, in ejuſmodi aq 
| is ecclefiaſticis & temp w Moy 


libus ejuſdem, juxta © 
rum qua ſunt. contronel 
& controyertendæ 1 en 
ram, condit iones & qu 
tates, nulla habita rat 
cu ſcunque  conſuctudl 


| k llergtionis, vel ne 
| uire, 3 — 4 fo « * — 
? ig contrarium uſitate 


n Ak, i Sufferance, in Racul imer 
- Pinder. Let, o: 2ejud. of tho gut CIR 

ſame, oz ta any 'thinguled . cunque glio m * 
Wen ee cunque perſonie 4 


. of the King's Eccleſiaſtical Law . 
fo quibuſcunque exte- uy 
inhibitionibus, appella- 


X 
bas reſtrictionibus, ju- 
lis, yell ullis ali is proceſ- 
us vel impedi entis cu- 
unque naturæ, nominis, 
alitatis, fuerint, a ſede 
mana, aut quibuſcun- 
> curiis exteris aut orbis 
rum principibus, aut 
hoc regno aut Regis 
dminiis, aut eorundem 
itibus ad ſedem Roma- 
n, vel ad alias quaſcun- 
6 cürias exteras, aut 
incipes, ad ejuſdem ob- 

lum aut impedimen- 
n ullo modo non obſtan- 
bus, ut ex codem ſtatuto 
re elucet. | 


Ex Ratuto parliamenta- 
7 anno 25 Henrici octavi, 


ales, temporales, ac com- 
unitatem in parliamento 
nvenientes. declaratum 
quod neque Rex, ſui 
xredes, ſucceſſores hujus 
gui Reges, neque ulli 
bditi hujus regni, aut 
jorum ejus dominiorum 
drumcunque jam inde 
terent- a 
ano, vel ſede Romana, 
| authoritate ejuſdem, 
| alicujus' prælati hujus 
ne five perfonis, qui inde 


thoritatem habent, aut 


"ones, com poſitiones, facul- 
es, conceſſiones, reſcrip- 
V delegationes, aut alia in- 
rumenta aut ſcripta/ cujuſ- 


4 


t Regem, dominos ſpiri- 


the King, the Loꝛds Spirit 


ntifice Ro- 


80, vel ab aliqua per- 


tztendunt, venias, diſpenſa- 


of, nner, 
by any other Pa 


- 


ummons, Citations, 
penſions, Inferdictions,-Ex- 
communications, Reftraints, 
Judgments, oz any other Po- 
ceſs 02 Impediment, of 
Natures, Names Nualities, 
oz Condutons ſoever they be, 
from the See of Rome, 02 as 
ny other fozeign Courts z 
es of the Mozld, oz 
and out of this Realm, 
oz any other the King's Do- 
minions oz Parches of the 
ſame, to the See of Rome, oz 
to any other fozeign Coutts 


o2 Potentates, fo Let oz 


Jmpediment f in any 
wiſe notwithſtanding, as by 
the laid Act appear 

By an Ac of Parliament 
in 25 H. 8. It is declared 


and Tempoꝛal, and the Com- 


Realm, noz any his Subjeus 
this | 


ings, of what Bind, Name, 


Nature, oz Quality ſcever 
they 


Stat: 25 H. 8. 
12 — 
eclara 
of the — 
Law, as by that 

which hath 


mons in that allembled; peen fat 
that neither the K. his Pei rab. 


, peareth. 
noz Sucteſſozs King's of * 


] 
* 
[ 
/ 
[it 


Jure Furs 255 regte, bar Gar] 
8 Ars 1 +74 


2 8. 
aculfy, * 


5 12 ! 
1 
lition 


8 b 


Writing, theretofore 
n uſed and acculfomed ffupicn 


to 17 — and obtained at 


2 ry zelate petrar 
» 021 | 

(penſations, 9 
8 
nts 22 2 — that 
Cauſes of Neceſſify might 


fully be granted, Om 
offending of the Holy 
Laws 


r Licences 


cript, | 
= ent, and other Widtting 5 | 
named and 1 7 


5 102 517 . Jia 
and their een an 


ir of ow Poo he and 39 

of the Perſons P2zoch- - 

- ring ſuch Buena Li- 

"cences; Compoſitions, Facul 

ties, Gꝛanks, Keſcrij 

Inſtruments, 02 b- 

"ther Writings, ſhould be 

had, and obtained 

me to Time wi 
hts en, and of 


here: in Fange and — 4 
[fallowing, and not 
Archi on _—_ 5 - 

rc op anterbury, - 
fo Lime being, and 


Tegacies, 


Fe 


carr, eur q 
cauſa EE it, pro 


a venis, diſpenſatio, cx 

— 4 tas, ey | 

refcriptum, dele | 
tum, aut ﬆ | 

tum, que haftenus vii 

fucrant, & a ſede Rom 

im i conlueverg 

Neque pro quibuſcuny 


als yell Re N 


bus, e L 
ſeriptis, delegationibu | 
alits 3 inkv 
mentis aut 779 que 
Bae cauſa ex jure, f 
Tm literarum aut] 
ivinarum q 
— poterant; ed t 
» Jam inde qurlibet cul 
1 yenia, iſpenſatio, a 
o, facultas, concel 
Fun, delegatio, 
frumentum, aut Aja. 
25 K 1 es” & nt 


Reg, ſuis hxred 
& 72050 oribus, ſabdirih 
T examinatione del 
_cauſkrum & qualitatum! 
"rum, qui ejuſmodi difpe 
fationes, venias, compol 
ones, "Facultates, Dncel 
© nes. reſcripta, delegatiaa 
inſtrumenta, vel alia in 
ta pr rocurant, concederett 
ha rentur, & impetri 
tur deince hoc f 
_ Fegnum, ; alia ſua dt 
nia, & non alibi, Juxta | 
mam quæ hic ſubjicitut 


non aliter, viz. Archie! 
copus Cantuarienſis 
pro tempore fuerit, & ) 


ſucceſſores deinceps pote- 
atem & authoritatem ha- 
rout ipfis viſum 

i, .concedend1, 
per inftru- 


eniſcopali- fgille Regi. 
— hæredibus & ſucceſ- 


& queyis alig ſeript de 


non contra 


(iinie 


impetrari ſoli 


genitores, vel quem vis illo- 


tates, 
ceſſiones, re 
tiones, inſtrumenta, & quæ- 
vis alia ropes, quæ in e- 
2 
ad uorum 
redum 2 ho- 
norem & Aecuritatem, hu- 


emolumentum ſint conſen- 
tanea & neceſſaria; ita ta- 
men, quod præfatus archi- 
epiſcopus aut ejus ſucceſſo- 
res, nullo modo ulla de 
legibus 
quam diſpenſationem, veni- 
am, reſcriptum, aut quod- 


repugnante, ali- 
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fribus hujus regni Regi- 


ip- 
tiones, inſtrumen- 
caufis ſacris {cripturis, & 1 


Regen & ſereniſſimos pro- 
rum ſubditum a ſede Ro- 


juſque regni opulentiam & 


eauſa aut re divini numinis 


*Caufe oz Matter repugnant 
vis aliud criptum prius me- as by the ſaid Ad alfo 


. . Li 
nias, diſpenſationes, facul- 
tiones, con- ulties, 
ſeripta, delega - fr 


tings, in, fo2, — 2 | 


all 
ſuch Cauſes and Matters as 
ſhould be convenient and ne⸗ 
cefſary to be had faz the ÞPo- 
nour and. Suretp of the. his 
rs and Sucteſſoꝛs, and the 
ealth and P20ofit of this his 


Nealm, ſo that the ſaid Arehb. 
o any his Succeſſoas, in no 


manner wiſe ſhould grant any 


. Diſpenſation, Licence, Re- 


ſcript, -62 any other Writing 
befoze - rehearſed, | oz any 


to the Law of Almighty God, 
APs 


+ Never E 
Regis Eccleſiaſtico. P; | 
PAT. 
" [ ; 


Canons, Conſtitutions, 


FA 


moratum conced 

d ; * 

em ſtatuto — — g 
tet 


Oꝛdina 
— n ; 
that it is reſdl m, J anſwer nes,  conſti at, qui. e 
0 by Authozity I and enacted tiones, & — * 8¹ 
3 that ſuch as Parliame | les vires — l provinci . 
ne edby(a) btn; Wu allow” hebeant, reiße hoc regnu \ 
and are not thin the <a cab & authori „Apr 
lh confrriant ozre —.— — 
lee, am Cattoms: 3322 conſents d ee 
Realin, no omg of g- proban tra hoc regnu eu 
Fg dz Burt of f fo the Da the ntur, & regni m ap | { 
t of the Ring mage tutis, & cc legib p 
gative Royal ing's ÞP2oro -adyerſan conſuctudin' na . 
within this "Re; fill in fo2 - rogativ tur; neqʒ regi non t 
Kings —— —— as ce ſuam - 4s fraudi a; * = 
Od Cute hach — Conſent Regiz | abent, ut * ve 
Canons, ſo allow'd tho tk Cum eges eccl * ejulq of 
neral Co no Doubt ſe & autem, wei aſtica res 
This # Realm oe of. the by.ge- & conſucrudo t' conſenh 1 
ae Ne oh l 2 — nd 
tion of all he plained, o , inlarged ay c ſe TL >. procuk Tt 
2515 ampltere ts ae e, e , en 
8. . fol. Cla a D 3 corri . rum & m. 
— — — * any — that rn ove — 2 11 ad "2 
any ARof Par eu ET One —2 ny 1 f 
mad as em | , . 5 tat, tia, dec | 
See — 1 e ee 22 N th by 
Ren Kin Thi the tem inalibus ſunt initiati ris ullo 
1 e aer within 224 „ mou; 
1 fo2 ts : Firſt abu ue tem am 
1 allowe never oo lia yi m, nullas 72 Ha pe 
onſent wi d of by gen =_ Babu pr Pw 
Secondly wen the a 2 ia nunquam Primum t 
Laws of the was againſt m: ö in h genen 
| appear byi Realm, as it the eptum & OC regno at avi 
Thirdl yinfiniteÞ doth + Secund approbamn 
v,. it was zecedents: legibu O, quod f Nei 
| Pꝛerogati ve againſt * 1 =_— adverſabatu regnl Cl 
of the Kin and Soverei the clari eris exem l 5 
Eon is Lebe bo 
: | this R ub⸗ vam Regiam O, quod ole 
: | ] calm & . prærogati 1b 
quod ali majeſtatem got & 
quis ſubdi eral | 
us infrs dtel 
bos ter 
que 


0 
{ 


Itolerandis e 
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x tegnum. legibus hujus ſhould not-be. ſubject to 


gni non ſubjaceret. 


degnante Eli- 
zabetha. 


Tatuto Parliamento præ- 
fato (ex quo cauſa prin- 
palis tunc controverſa 

tim dependet) ſancito 
ino primo regni Elisa- 
the declaratum eſt; 
od cum regnante Henri 

octavo varlæ leges ſalu- 
res, & ſtatuta lata &'lan- 

a erant, tam ad extir- 
ndam & penitus tollen- 

nm omnimodam uſur- 


tam & exteram poteſta- 


m & authoritatem ex hoc 
pno, & aliis ejus Domi- 
is & territoriis, quam 
reſtituendam & Ani. 


dam antiquam juriſdic̃ti- 


em, authoritatem, ſupe- 
britatem, & præheminen- 
km hujus regni coronæ 
periali, quæ de jure ad 
ndem ſpectant & perti- 
nt; unde ab anno 25. 
uſdem Regis Henrici o- 
avi ſubditi * regni de- 
dtiflimi, ordine & recte in 
ficio continebantur, & 
mplurimis magnis & 
nfis 
oleſtiis liberati fuerint 
ibus antea injuſte oppreſ- 
& confliftati fuerint, per 
dteſtatem & authoritatem 
teram eo uſqʒ uſurpatam; 
que omnimoda uſurpata 
extera poteſtas, authori- 
que ſpiritualis & tempo- 
alis, in perpetuum exter- 


& 


In the Reign of 
Q Elizablilb. 


B Y the ſaid Aa of Parlia- The Statute of 


ment (whereupon the 
ſon par 
[tion partly dependeth) made 
in the firſt Pear of the Neign 
of the late Queen Elizabeth, 
it is declared; That where 1 
the Time of the Reign 
good Laws and Statut 
were made and eſtabliſhed, as 
well fo2 the utter Extinguiſh⸗ 
ment and putting away, of 
all ny fozeign Pow- 
ers and Authozities, this 


Realm, and other her Dom 


nions and Countries, as alfo 


koz the Reſtozing andUniting 


to the imperial Crown of this 
Realm, the ancient Juriſdictts 
8 poet ig 
and P2eheminences, to 
ſame of Right belonging 
and appertaining; by Reaſon 
wherecf her moſt humble Sub- 
jects, from the xxv 1 of the 
ſaid King Henry the Cighth, 
were continually kept in good 
D2der, and were disburdened 
of divers great and intollera⸗ 
ble Charges and Uexations, 
befoze that Time unlawen 
taken, and exaded by ſt 
kozeign Power and Authogt⸗ 
ty, as befoze. that was us 
ſurped; and to the Intent, 
that all uſurped and ſoꝛeign 
Power and Authoꝛitp, Spiri⸗ 
tual and Tempozal, might 
e 2 


1. of Queen 


Caſe. then in Aue⸗ ©i=*><tb- 
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tor ever be clearlÞeftingiiith» 
15 and never 11 02 bbep⸗ 
in this Realm, oz a 

erDotptntons/02T 


ment ered, 


of 
That no 1 575 n ng 


(cn, oten- 
| 83 ritual. 02 Tempozal, 
h wth 75 any Time After the 


Day of char Been of 


m boy 
MES 10255 © 
PE 
Xe 


oyiinions 02 Coun 


er zany Statute, D2di- 

Hance, Cuſfoms, Conttituti⸗ 

„02 any other Matter 02 

uſe whatſoever fo the Coi- 
_rraty in anp wile notwti 
ſanding. And it was then 

ſo eſtab iched atid - chacted by 

the Autho2ify of. that. Parlia⸗ 


ment, that ſuch Jurtsdiatons, 


Apileger, Duperidzities, and 
zeheminences, 
| 2 Eccleſtattical, ag by any 
Spititual oz Ctcleſtaſical 
ower o: Authozity, had 
retofoze been, 02 
fly. be exerciſed 02 uſed fo2 


the Viſitation of the Eccleſia⸗ 


"ical State and Perſons, and 
*fo2 Refo2mation, D2der, and 
3 of * "ſame, t of all 


02 er- 1 


% rentur, quocungtie Ratut 


Spiritual 9 


might law- 


minatetur, & 2 
hoc regno vel © altis ej 
Dominiis aut territoriis fi 
in uſu,, aut obſervery;l 
authoritate ejuſdem Pip 
_— ſeitum & ſancitun 
: Quod nullus extery 
princeps tus, ſtatus c 
Pynaſta ſpiritualis aut ten 
ralis, a poſtremo die ſe⸗ 
Foun is hujus Parliament, 
la poreſtate & juriſdictioꝶ 
ſuperioritate, authoritat 
ptzheminentia, aut privik| 
io ſpiritual aut Eceleſt 
80 intra hoc regnum, ut 
alfa, Reginz Dominia ut 
territoria, unquam utereti 
frueretur, aut eadem en 
ceret; ſed qd deincepi & 
dem in tuum ex N 
regno, & allls ejus Domi 
is in æternum extermil 


ordinatione, confuetudine 
conftitutione, aut re = 
alia non obſtante. 
etiam authorirate P 0 
menraria ſcitum & Tancitw 
erat, qd" ejuſmedi ou 
ctiones, privilegia, ſuperi 
ritates, præheminentiæ Sp 
rituales vel Eccleſiaſtic 
ur per aliquam Spirit 
lem vel Eccleſiaſticam 
thoritatem bactenus in 
eſſent, vel de jure eſſe i 
ſent ad viſitationem Bcc 
flaſtici 9 5 Salem e |! 


atque dem et 
ſtatus & ps odi perſa 


rum, atque etiam omni 
error, Hzrefium, Schiin 
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and annexed to the lager 


1 


Regi Reges & Regi. 


virtute hujus ſtatuti 
nariam poteſtatem & 
thoritatem haberent per 
ras tes ſub m 
nolize fi ito, aſſignandi, 
minandi & authoxitate 
f quando & quo- 
4 quamdiu Reginæ, 
bus ſuis vel hujus 


Won — viſum 
t ejuſmodi perſonam aut 
onas 2 exer- 


| deen Regina, 


um 
hæredi- 


ſuis vel ſuccefſoribus, her 
juriſdictiones, the 


ia & 88 
quovis modo ad ali 
Mritualem vel Eccl aſi 
n juriſdictionem perti- 
e intra hæc Angliæ & 
berniæ Regna, aut quæ- 
$ alia Ipfius Dominia yel 


bzreſes, ſchiſmata, abu- 
offenſas, contemptus, & 
ormitates quaſcu 
pirituali ve Belek Ades 
qua poteſtate, authori- 
te vel juriſdictione, refor- 


ari , ordinari, corrigi, coer- 
rel emanduri legitime 


1 


ent, be united 


Cron of this Realm.- — 
that the MQ. her ano — 


* dnn en 
cul Þr — and 14007 by 
Uircue of chat Aa, by Lett 
Patent "rh? G2eat Seal 
of Engl. to aſſign, name, and 
anthoziſe, when and as often 
as the Queen, her Veirs oz 
Ducceſſoꝛs ſhould think meet 
and convenient, and foz ſuch- 
and ſo long Time as ſhould 
pleaſe the-Nueen her Yeir# 
02 Succeſſo2s, ſuch ſon 
o2 Perſons being natural 
bozn Subjecs to the — 
eirs 02 Succellozs, as 
id Queen her Meirs 
o2 * Ducceſſozs 
meet, to exerciſe, uſe, oc⸗ 
and exetute, under the 
ſaid Queen her Yeirs ang 
Ducceſſoꝛs, all manner of Ju- 
risdictions, Pzivileges, and 
touching 03 0 in any wiſe 
ng oz concerning a 
Spiritual 0 Eccleſtaſti 
Jurisdiuion within theſe 
Realms of 2 _ Ireland, 
o2 any other ominions 
o2 Tountries, and to vilit, re- 
—— redzeſs, o2der, cozred, 
and amend, all ſuch Erroꝛzs, 
Yereſtes,  Schiſms, Abuſes, 
Dffences, Confempts and C⸗ 
no2mities whatſoever, wht ch 
a 


any manner Spiritual oz 
9 * 70 celeſia⸗ 


2 De Jure Regis Eecleſiaſtico- PAR vih 
Gecleſiaſticat Power, Autha⸗ poſſint ad divini numinf 
ty, o Juxisdinion, could 2 gloriam, virtutis increme 

might lawn be refozmed, tum, & pacis unitatiſq; i 

| 82dexed,- redzelſed, cozreged, hoc. regno conſervationen 

_ reſtrained oz amended, to Porro ad ejuſmodi pe | 

— i 


ſure of Almighty God nominande 
„ authotitate 1 
Peate, firuende & inſtituen 
prefatam reginam,hereq 
vel ſueceſſores, poſtquy 
ifed, oy literæ tes in 
inted by the k rint confectæ & ipi | 
eirs o2 Duccefſo2s, afcer the yo a; — traditz, 
laid Letters Patent, te him {ſem faruri & liceran 
o2 them made and delivered n — 3 — 
25 is afozeſaid ſhould havefull Pedatem z. auchorit 
Power and Authozity by Uir- faber 2 
tue of that Aa, and of the ſaid xe exercendi & ex 
Letters Patent under theſaid dug! —— præm ĩiſſa 
Q. her Beirs 02 Succeſſoꝛs, to 3 * hæredi 
exerciſe, uſe, and execute all 4 cceſſorĩbus, juxta} 
theP2emites accozding tothe dickarum Merarum pate 
Tenoz-and/Effec of the ſaid um *<norem St lentent 
Lefters. Patent, any Patter ud ve aut cauſa ing 
22 Cauſe to. the Contrary in on obſtante, ut 
aanp wiſe notwithſtanding, as codem ſtatuto eſt etiam 
12 Eliz. R by the ſaid At alſo appeareth. mm. 
... ⅛ the, 1" com mnium pl 
Court of Com. Pleas, by Sir rum tribunali — 
| James: Dyer, Weſton, and the Jace. Dyer, Weſton, & 
whoe Conch at a Dean 02 niverſam it: Gl. dee 
any otherGcclevuaſticalÞPe ciatum erat: Qd' decu 
 (-) 2 Buſtr. 4. may refign 0 eee vel gusvis alia perforal 
may 7 theK. (as (a) di- . P 
vors did to R. EVI.) foz that clefiaſtica Regi poſſit rel 
he had the Auükporitp of the nate, (ut nonnulli Regi 


ſupꝛeam D2dinary, | wardo ſexto reſignarunt|t 
4 From the until the xi Pear þ ſupremi Ordinarii & 
o the late A, Eliz. Reign no atem habuerit. dig: 
Perſon of what Ab anno Regni Regime 
C 4 222 Þ f uaſton of lizab' primo uff, ad und 97 
\ hꝛiſt. Religion ſoever,at any mum nemo quacung; iS 
Time refuſed to come to the rit de Chriſtiana Regi. 
public divine fervice,celeþ)a- perſuaſione, ad rem Mis 


— 


* 


blice celebratam, & in 
deroſandto & certiſſimo 


blica authoritate intra 
oe Regnum confirmatam 


uam autem Pii uti 
ulla contra prædict Regi- 
am, anno Regni undeci- 
0 publicata fuerat, conti- 
s (inter. alia quz nimis 
pum eſt pro noſtro inſti- 
to jam urrere) hæc 
diſſima verba: Pius Epiſ- 
pus, ſervus ſervorum Dei, 


6, jejunia, ciborum dele- 

dum, celbatum, illa Regi- 
8 Elizabetha abolevit, ea- 
occupato Regno ſupre- 
i Ecleſie Capitis locum 
omni Anglia, ejuſyue 
recipuam autboritatem 
ue juriſdictionem ſibi u- 
ant, Regnum ipſum 
wrſus in miſerum exiti- 
m revocavit: ** Ad quam 
velut ad afylum omnium 
infeſtiſum perfugium in- 
venerunt, Sc. Declara- 
mus pred“ Elizabetham 
wh adberenes, in pred 
Anathematis ſententiam 
meurrifſe : Quin etiam 
Nam prætenſo Regni 
præd jure, necnon 01ni 
& quocungue Dominio , 
Agnitate, privilegioque 
prevatam : Precipimus 
& interdicimus univenſſs 
& ſingulis proceribus , 
ſubaitjs, E9. populis, & a- 
ns pred', ne illi ejuſve 
monitis, manaatis, & le- 
gibus audeant obedire ; 
qur ſecus egerint eos ſimi- 
a Anathematis ſententie 


dei verbo fundatam, & 


cedere recuſavit. Poſt- 


6. Miſe ſacrificium, pre- pu 
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land, being evidently ground- 


ed upon the ſacred and infal⸗ 


lible Wo2d of Almighty Gcd, 
and effabliſhed by publick 
Authozity within this Realm : 
But after the Bull of Pius 
Quintus was publiſhed a- 
int her Pajelty-in the xi 
ear of her Reign (contain⸗ 
a amongſt 3 too 


) | Palm too. 
God's Servants, c. She Though arg 
t away the Sacrifice of bleſs thou (O 
the Maſs, Prayers, Faſt- Lord) and ler 
ings, Choice or Difference of 
Meats, ' and ſingle Life : She riſe up againſt 

fleſling the Kingdom, and — but - thy 
y uſurping* the Place of the 5. 
ſupream d of the Church ich was rhe 


Mjey made 


(Queen Elisabeth) bath clean 


in all Ehgland, and the chief 


Authority and Juriſdiction of 
the ſame, hath again brought wa; pub/i/bed 
the ſaid Realm inte miſera- gut vcr. 


ble - Deſtruction, Unto her 
all ſuch as are the Worſt of 
the People reſort, and are 
by her received into ſafe 
Protection, c. We make it 
known, that the ſaid Eliaal. 
and as many us ſtand on her 
fide in the Matter above na- 
med, have run into the Dan- 
ger of our Curſe: We make 
it alſo known, that we have 
deprived her from that Right 
ſhe pretended to have in the 
Kingdom aforeſaid, and alſo 
from all and every her Au- 
thority, Dignity and Privi- 
lege. We charge and forbid 
all and every the Nobles and 
Subjects, and People, and o- 


thers aforeſaid, that they be 
e 3 not 


founded that 
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1 . 


aozdered, redzeſſed, co2reced, 
_ reſtrained oz amended, to the | 


yer. 


| D. Jure Regis 
-Gecleſiaſfical Power, Autho- 
might refozmed, 


" 
„ 
* 
* 4 % 
4 — 
I 


ROSS of Almighty God 
ncreaſe ot Uirtue, and 


Conſer vation of the Peace, 


and the Unify ofthis Realm : 
And that-'fuch” Perſon . 02 


* erfons ſo to be named, aſ- 


 Ugned, authozaſed, and ap- 


poimed-by the=lain D. her 
eirs o2Ducceſfſozs, afcer the 
ſaid Letters Patent, to him 
o2 them made and delivered 
as is afozeſaid,ſhould have full 
Power and Authozity by Wir- 
tue of that Aa, and of the ſaid 
Letters Patent under the ſaid 
Q. her Heirs 02 Succeſſoꝛs, to 
exerciſe, uſe, and execute all 
theÞP2emifſes accoꝛding to the 
Tenoz and Effect of the ſaid 
Letters Patent, any Patter 
2 Cauſe to the Contrary in 
any. wiſe notwithſtanding, as 


It was adjudged in 

Court of Com. Pleas, by Sir 
James Dyer, Weſton, and the 
whole Court, that a Dean oz 
any other Ec calPerſon 


Y Buſtr.4. may reſtgn,fotheK. (as (a) di- 


of the late, Eliz. 


vers did to R. EN VI.) fo that 


he had the Authority of the 
ſupꝛeam D2dinary, I 
From the 7 until the xi Pear 
eign no 
DPerſon of what Perſuaſton of 
Chꝛiſt. Religion ſoever, at any 


Time refuſed to come to the 


public divine ſervite, telebꝛa 


Eerlgſiaſtico. Pakr 


ipſis in manus traditz, y 


um tenorem & ſententia 


a by the ſaid Act alſo in . 4 


Jacob. Dyer, 


nare, (ut nonnulli Regi ll 
teſtatem habuerit. 


mum nemo quacung ill 


poſſint ad divini numing 
gloriam, virtutis increma 
tum, & pacis unitatiſqzh 
hoc regno conſervationey 


„ authotitate i 

ſtruendæ & mo 

prefatam mam, 

vel — poſtquy 
| lirerz patentes i 
int confectæ, & iplin 


jam dictum eſt, virtutes 
juſdem ſtatuti & literanm 
patentium, plenariam jb 
teſtatem & authoritaten 
haberent exercendi & en 
1 
egina, hær 
vel ſucceſſoribus, juxta n 
dictarum literarum patents 


quavis re aut cauſa in ay 
trarium non obſtante, ui 
eodem ſtatuto eſt etiam ye 
ſpicuum. 
De communium placi 
rum tribunali per Dominus 
Weſton, &1 
niverſam curiam -pronout 
ciatum erat: Qd' decanli 
vel-quzvis alia perſona 
cle ſiaſtica Regi poſſit rel ö 
wardo ſexto refignarunt) 
quod ſupremi Ordinarily 


Ab anno Regni Regine 
lizab* primo uſqʒ ad unde 


rit de Chriſtiana Reſigia 
perſuaſione, ad rem U 


ek... 
* 


5 ſancto & certiſſimo 


A — 


wblics. authoritate intra 
hoc: Regnum confirmatam 
ccedere recuſavit. 
ulla contra predict” Regi- 
anno Regni undeci- 
no publicata fuerat, conti- 
ens (inter alia quæ nimis 
onpum eſt pro noſtro inſti- 
uto- jam percurrere) hæc 
piiſſima verba: Pius Epiſ- 
ns, ſervus ſervorum Dei, 


1 14 


l, jojunia, ciborum dele- 
Rum, culibatum, ills Regi- 
1 Elizabetha abolevit, ea- 
im ocenparo Regno ſupre- 
W Eccleſie Capitis locum 


in omni ia, ejuſque 
precapuanm _autboritatem 
rue juriſdiffionem ſibi u- 


Wpans,. - Regnum ipſum 
rurſus in miſerum exiti- 
um revocavit: ** Ad quam 
 velut, ad afylum omnium 
' infeſtiſim: perfugium in- 
" venerunt, Ec. Declara- 
mus fred” Elizabetham 
ap adberentes, mpred 
* Anathematis ſententiam 
"ineurrifſe : Ouin etiam 
d Ham preterſo Regni 
| * jure, necnon omni 
fnocungue Dominio, 
 Agnitate , privilegioque 
Aivatam Præcipimus 
8 interdicimus unerſis 
& ſingulis proceribus , 
| Jubditts, & populis, & a- 
Ms præd, ne illi ejuſve 
monitis, mandatis, & le- 
| 810us audeant obedire; 
fur ſecus egerint eos ſimi- 
a Anathematis ſententie 


Lee 


1ont 
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dei verbo fundatam, & 


Poſt-' 


6. Mi ſſæ —— pu 


25 


But after the Bull of Pius 
Quin 
ca 


nit 


r 


„ Servant of 

God's Servants, dec. She Palm 109. 28. 
(Queen Elizabeth) bath clean, Cf ere 
* away the Sacrifice of bleſs thou (O 
the Mais, 


Prayers, Faſt- Lord) and let 
ings, Choice or Difference o —  # wav 
Meats, and ſingle Life: She riſe up aga1nt 
flefling rhe ingdom, and me, but let thy 
y uſurping the Place of the dr“ e 
ſupream Head of the Church ich mas Ike 
in all Ehgland, and the | chief 77279 bo | 
Authority and Juriſdiction of My This Bull 
the ſame, hath again brought wa publijbed 
the ſaid Realm into miſera- gn vcr. 
ble Deſtruction, Unto her 
all ſuch as are the Worſt of 
the People reſort, and are 
her received into fafe 
Protection, c. We make it 
known, that the ſaid Eliza. 
and as many us ſtand on her 
fide in the Matter above na- 
med, have Tun into the Dan- 
ger of our Curſe: We make 
it alſo known, that we have 
deprived her from that Right 
ſhe pretended to have in the 
Kingdom aforeſaid, and alſo 
from all and every her Au- 
thority, Digtity and Privi- 
lege. We charge and forbid 
all and every the Nobles and 
Subjects, and People, and o- 


thers aforeſaid, that they be 
e 3 not 


Ern 


hs KI (as a 


3 Inſt, 11. 


* Com. Laws of Engl 


- De Jure Regis Ercleſi Aſtico. PAR r y 


at 15 hardy as to obey ber 
or her Adn mens Com- 
Ahmet, or Laws, upon 
Pain of che Hike Accurſę u 
on them. WePronounce that 
all whoſbever by any Occa- 
ſion haye taken their Oath © 
unto her, ate for erer al 
charged of ſuch their Oa 
and alſo from all Fealty an 
8 feng ich was done to 
ber by Renten of her Govern- 
ment, Sc. by the ſaid Bull 
more at large appeareth, "AF 
ter this Bull ALE that de⸗ 
nded on the Pope 
Bull, diſobeved their gra- 


claus and natural Doveraign, 


and upon this Deeaſton refu- 


liſhing 
ubjec againk his ©0- 
which hath . e 
een o mes 
ſatd) was Treaſon in the 
higheſt Degree, bythe 1p apy 
021 
tt were 8 to-pabliſh a 
Bull of Excommunication 
within this Realm againft a 
Subject thereof, as it was ad- 
Judged inthe Reign of N. Ed. 
a fortiori it is Treaſon in 
gheſt Degree to publiſh 


lache Bull agalauſt the Wove⸗ ? 
raign and 


narch her ſelf. 
After this Bull many Bulls 
of Abſolution .-and Recon- 
ciliation to the Church olf 
Rome were publiſhed and 
diſperſed amangſt her Ga 
jeſty's Subjecs, to wi 7 5 
em from their natural L 
ty and Allegiance to th r 
Soveraign, whereupon no 


mal Inconveniences ( as 


Pp omni 


1 * perperuo abſoinros Ach 


obeped 


>: innodamus : Omnes qui ill 
guomodocunq; juraberun 
* furamento 9 
prorfus Dom 
„s & obſequit 11 


ramus, ut em ipſa 12 
„ gplenius videre eft. H 
= ublicata, omnes r 

i Romano adhat 
runt, Bulle obtemperana 
obedientiam erga rh 
pem benigniflimam, 
tivam DOES, hac J 

occaſione abjec 
41 Eccleſiam A * 
accedere 3 Publ 
catio hujus Bulle per ſub 
ditum contra ſuum prind: 
pem, ut maniteſtum F 
teſtatum eſt ex illis, q 
ſubinde jam dicta fuerun 
crimen erat Majeſtatis rf 
& imminutæ juxta antiquy 
communes Angliz lege 
Erenim fi læſe Majeltati 
crimen erat, excommunicy 
tionis Bullam in hoc Reg 
contra ſubditum publica 
ut regnante Eduardo . 
70 adjudiactum fuerit ; 
fortiori Bullam contra te 
gem & ipſum Monarchay 
ublicare, Majeſtatis lil 
in ſummo gradu crime 
eſt. Poſt hanc Bullam pub: 
licatam, plurimæ ablds 
tionis, & ad Roman 
Eccleſiam reconciliationi 
Bullz publicatæ & dilpet 
ſz erant inter Majeſtati 
ſuæ ſubditos, ad eos a fidelb 
tatis & obſequii debito ab 
ſtrahendos, unde cum mag 
na mala & incommoda (it 
— 


* 
- 


Note the 
Fruits of the 
Bull. 


8 


* 


rant Per 


De Jure Regis Ecclefi aſc PxkvV 
1 uties-towarns Gov 
ot — es towards God 


and the Queen, did by their 
fewd and ſubtil P2actiſes and 
er ſuaſions lo far fo2th-wozk, u 
ſundꝛy ſimple and 1gno- 
ſons, had been con⸗ 
tented to be reconciled — 
ſaid uſurped Authozity of - 4 
See of Rome, and to ta 
Adbſolution at the Yands of 
the ſaid naughty and ſubtil 
Pz2actiſers, whereby did grow 
great Diſobedience andBold- 
neſs in many not only fo 
withdzaw and abſent them- 
ſelves from all Divine Der- 
vice, then molt godly ſet f62th 
and uſed within this Realm; 
but alſo have thought them: 
Felves diſcharged of and — 
all Obedience, Duty and Al⸗ 
Tegeance to her Pajeſty, 
moſt wicked and = 
natural Rebellion did enſu 
and to the further Danger of 
this Realm, was thereafter ve- 
ry like to be renewed, if the 
ungodlp and wickedActempts 
in that behalf were not by Se- 
'verity of Laws in Time re⸗ 
ſtrained and heidled: Fox Re⸗ 
medp and 'Red2efs whereof, 
and to p2ebent the great 
Miſchiels and Incon venien⸗ 
tes that thereby might enſac; 


The Parts of Ft was enacted by the Nueen, 


the Ad. 


1. 


with the Allent of the 


Loꝛds Spiritual and Tem⸗ 


po2al, and the Commons in 
that Parliament / afembled, 
and by the Authozity of the 
ſame, That if any Perſon — 
Verbs 11 8 100 


>” 


no uſitato abeſſent; yerun 
tia, obſequio, & fide ey 


babile eſt) 3 
ſet, nifi nefariiilli cona 


2 


| Lv oy aliquam ejuſmod 


ſtrumentum abſolutionis) 
v reconciliationis, ſcripto 


deſtinis machinationibus 
perſuafionibus eo uſq; pr 
ceſſerunt, ut nonnulli fn 
plices & imperiti, predig 
tz authoritati ſe 
> wee ſeſe reconcilia 
& a nefariis illis & ſubda 
mach inatoribus abſolvi | 
luerint ; unde magna in 
bedientia & audacia i in m 
tis adeo prorupit, ut non 
lum a Divino cultu religis 


ſe inſtituto, & in hoc Ry 


etiam ſe omni APY. 


Principe ſolutos exiſting 
rint, & h inc ſeditio nefary 
& rebellio concitata fu 
& ad majus hujus Reg 
diſerimen ea (ut p 


legum ſeveritate opportu 
bin fuiſſent : Qui | 
incommodis & malis int 
emergentibus ut provid 
retur, & remedium adhi 
beretur, per Reginam 
aſſenſu 9 — Spit 
nalium & Temporaliun 
non Communitatis 1 
Parliamenta, & ejuſd 
authorirate ſancitum ef; 
uod fi quis a prin 
je Jalii proxime ſub 
quente, in quocunque 
jus Regni loco, & Regin 
Dominiis, uteretur aut ext 


ullam, reſeriptum, vel l 


ty} 


the — _ a 


* 
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, * poſtea N Sade aſe 92 put in ure in an 

SP ontifics Romano, ejus IR DOE "0 

dig ccefſoribus, vel a4 quibuſ- the N.'s. 

x pque aliis qui authorita- 

m a Pontifice Romano 
ibus, vel ſede Ro- 

. haben vel "6b 

lumunt; E quis a ned 02 w | the 

WD nn 

lle, Ar wt men- Dutt 

aut authori 


| oritatis, ali- 
em abſolvere, aut recon- 
ie ſuſceperit; vel —— 
mt dere aut promittere ali. ome: if 
eee regno, aut aliis — 2 Þ erfons, after the 
ian, Domini, ' ullam 5 firſt Day of July, ſhould 
conciliationem, loquendo, lour of any ſuch Bull, Mri⸗ 
licando, docendo, de, tag Fultrumt: 02) Authaz: to 
ado, del quovis facto ahnte og teconcile-any: Per- 
perto ; Vel fi quis in hoc ſon 02 Perſons, o2 to grant oz 
gno, vel ui Fegine + ,oiniſe to anyÞerſon un Ver- 
Jominiis a primo illo die nz, within this Realm;02 8. 
ulii aliquam ejulmodi abt mp thor the R. Damin. a- 
plutionem vel reconciliati- ny ſachAbſolut . Keconciliat. 
m ſponte acceperit : b any. Speech,-Poeaching, 
el 6 quis imperraverit a Teaching, Writing, or ang 
oſtremo die parliamenti other open Deed; D2 ik any Qs 
wo primo ejus regni ther Perſon o2 Perſons with- 
jabiti, vel a primo illo die f this Realm, oz any the 
uli impetrabit a Pontifice g Dominions after the ſaid 
Romano, vel eus ſucceflo- gg way of July; thould wil- 
ibu, aut ſede Romana, flingig receide and-take any 
liquam bullam, ſcriptum, ſuch Abſolution oꝛ Keconcth- 
ſtrumentum ſcriptum, vel ation: Oz elſe if any Per⸗ 
ypis impreſſum, de re ve! ſan 02 Perſons had obtained 
wuſa quacunq; vel aliquam g gatten lithente the laſt 
uſmodi bullam, reſcrip- Day of the Parliament hold⸗ 
um, vel inſtrumentum, en in the ürſt Pear of her 
allo modo publicaverit, qd' Reign, oꝛ after the» ſaid firſt 
dmnja & ſingula ejuſmodi Dap of July, ſheuld obtain 


P2edecefſozs 02 Succed, 


02 
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Nt —— 
ametiaricl 


& cula 

sfpubli * 
n loco Jeſuirz, & Sacri- 
Romanenſes huc font 
nit, qui Jatitaytes in a- 
os quamply yrimorum 
pperitorum | - Tubdiroram 
t, 5 & bat, quod 
atem Re Principes 
communicandi & abdt- 
ddl habeat, quod ille 
eginam eccommuniĩcaſſet, 
guo abdicaſſet, ſubdlitof 
he omnes fidelitatis & ob- 
proinde nec ipfi nec & 
& mandatis aut legibus 


y pœna anathematis ob- 


7 Hoc 
itiquas An leges cri- 
ane 2 læſæ 
ſummo gradu x Et inde 
umpianus, Sherwin, & 
uresaliiSacerdotesR oma- 
* ap . & con- 
fi, quod in Angliam ve- 
rint ad Caufam Cachoti- 
im Romanam firmandam 
m opus efler, anno pre 
Ice Regine 21 per anti- 
as communes An liz le- 
2s fuerunt i in ionem 
dcati, Accuſati, auditi, 
ndemnari, & extremo 
pplicio affecti, ob crimen 
ele majeſtatis, contra fidem 
nam ſuo Principi debeant. 
ec adhuc aliquod 
m parliamentarium — 
Recuſantes, Jeſuitas, aut 


Bulls —— 
Parliam. to be en ane, 


o- in — — of 
+ of thom John 


— LE — 
whiſpered — ed into 
Hearts he 


Realm, that 
— 


that he hy N. depyyedher — 
e 
es and — en 


i 5 Pic i — 

> anfrent Laws of England; 

 therenpon Campion, 
Sherwin and many other Ro⸗ 
mich P2teffs- being appze- 
hended, and confeffng that 
they came into England to 
make a Party fozthe Cache. 
ittk Cauſe-when need ſhould 
require, were in che 21 Pear 


of the ſaid late A. s Reign, 
bythe Common 


the ahtrent Laws 
of England, indictev, arraign 
ed, tried, „ and er⸗ 
nA 
r natur 
ance which they" ought their 
Leige * Sovereign.” But all 
ths Time there was no Ag 
of Parliam,. made either a- 
u- gainſt Recuſants, 32 Jeſuits 
o Paelts, her Þazeſty. ſti 
delicing and expeging there 
Conver⸗ 


de. . * De Jure Regis Eccigiaſtico. Pakr 
. Converſion/and that by:Cle- n 


mine, and Mildneſs | 
| be reclainted to i gr .—— in votis at 
n 


ad 


merito . legis ſententia ay 
madverſum erat; inde 
moſi & ſeditioſi libelli 6 
Matar & Sn Reguy 

t.& Statum editiy 


* 


r 


54 


habita cum Do 
piritualibus L enpe 
de rebus tantis uf 


regni duo fanxi 
cantra authors 


| againl Keenſants, © 
ng the Peaaly af twen⸗ 
E AE 

1 44: 8 pro den in 


—— = 
r 55 u, nihilominus f 
aged: miſerint juxta ſtatum 
illud, inde ef abſolum 
1 , . cl 


Jute and Revolt, wo a nam Do nforetat Wo % 
. — eorum cauſam 


toming d aſty int — ond Poſtea aten 
— wi! — I Jeſuirz & SacerdotesRoms 

on into the nenſes indics in hoc regnul 
Saber, Vearts teamed eee & in in 


$24947%:: 


fozunity, * 


— 


ut ipſos inde arceret, ne 
ſubditos perßdis illts & 
1 T u 
R michinationibus, ut jam 
gur proculdubio læſæ Ma- 
ſeſtatis in ſummo | 
erant crim ina per antiquas 
communes Auge leges: 
Nec quis "ſane Regum 
Angliz animo ex 
quo ec Monarchia pri- 
mum firmata fuerit, eo- 


nativi ſubdi 


erant) peper- 


let illam de jure non 


un hoc regnum eos a fide & 
obſequio erga Regem ſuum 
ducere, ꝗd per antiquas 


F . rere 


vinia ſas adiret, eo concilio 


um vite _ es 'A 


Allet, qui ſubditis peffua- he 
fuiſe pra 
Regem, molituſq; fuiſſet in- 


98 


5 
8 


ET 
2335 


NA 


i 
75 


were High 

the ancient Common Talos 
England: Neither would 
ever m King 
— — ſithence the 
Eſtabliſhment of this Ponar- 
„have ſuffered any (eſpe- 


(a) Cawl:y 1 
142, | 


(b) Cawley 


%.. 
o 


N 


i 
: 


: 
F 
Q 


„ traCoronam & Majeltaten 
Monarchar 


ii} 
41 
$11.6 


and . abſolutiffimorum, qu 
(accooying lu Rogna & Domini in 
tal Laws I mediate | 3 fummo,, De 
and of their to atq; bæreditario, jun 
Kangd n would jeges fundamentalcs teten 
bapeit) at d A Wien & non (ut ipſi ſomniant) 
ſave of a1 —— und; Prince 
wyatlos Fl u exteri nutu & —— 
5 — * 2 Alfie i proc 
earts, de in the Name in Curiis Eccleviatiicis fn 


Gi 
* 
£ 
: 


. 
7 


SE 
E/ 
5 
2 


the King's Count, and al the 


Pooceediatsthereinare direr- 
teddy the Kings Kats, and Regis leges diriguntur, ſub 
many Oubſoas ing 8e rcd, quemplarimi Col 


73'S 


40 


® : 
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* N 2 0 gr cons 


nn 


£2... 


— 


BESS 
rozs, in Religion 
Examinat. A — dmiffi. Inttitut. 


— of Right 


ni incontinentiz, & quo- 


_ ad com- 
bp paiblick ty autho- 
m, quam „ neo 4 ife eccloſtaſtica Courts un. 
| juſtitiam exercen- 
um . "ud iniftrandam, 


a jeſtatis Pro- 
— bb regni Mo- 
che, Ecclefiafticas ſab ip- 
un Curias authoritate arma - 
erint, determinandi cauſas do 
a Becleſlaſticas tanti mo- 
nti (a communis legj 
aKuone exemptas) per 


Are si- F TT HE SATRSES  ECESEESSTECTSATSTY 2.7424” 75 


\ 


Z anne} 


TUG , That th be furn ed, 
ed 
on all Decaſions er f02- 
gn 02domeffical,wi 
13 20fello2s as 


as 

Laws, - . 
1 appeared as 
well ancient Common 
Laws of. this Realm, by the 
af the Ja and woomx 


of the, 300 


lament, NN ET, 2 of E 
dae * an abſolute Mo⸗ 
the 0 p . Kin - 
upꝛeam Go 
2s well 5ver eccleſiaſtical 
ons, and in eccle 
tempazal 
to [I due 1 — 
e Ok. 


the King an 1 roar hy — 
ſwozn, J have herein cited 
the: very Moꝛds and Terts 
of the Laws, Reſolutions, 
Judgments, and Ads of Par- 
liament, all publick and 
pꝛint, without any Inference, 
Argume „02 i ; 
and have particularly q 
the Books, Pears, 
Chapters, and ſuch like cer⸗ 
tain References, as every 
0 o_ may at his Pleaſure ſee 
| read the _ Anthozities 
— cited. This Caſe is re- 
poꝛted in the Engli ſn and La- 
tin Een _ _ ether 


Tape 


Fical 
* 


De Jure Regis Bevkefiaftico: Paxy 


omnibus cauſis adminiſh 


lis ſeculis, quam ex uu , 
ritate plurimorum ſtat 


carum, & i 
aſticis, quam temporali 


regnum: Ad 
in lande & inviolate obſe 


jurando obſtricti tenen 
p Quoted : 


—— 


is eccleſlaſti 
uabus de < 
N 1 ut juſi 5 


Ta 


ſub £7 Buys Regily 
omnibus 2 Flo bditis $1 


tur. Secundo, wee 
es itos ores þ 
am tem in prowl 
2 (+ ey. | 
bt occaſio tulerit, * 
la externa, ſive domeſii 
Jam pateat, & in pron 
tu fit, tam ex Lag nk q 
munibus hujus re 
bus, udicum & ng 
morum in Ani 
ſententiis & Judiciis, fi 


rum parliamentarior 2 
cis temporibus, & rect 
memoria z uod Reg 

t Monarchia 
luta ; 5 qu ue Rex iu 
& ſummus fit gubernd 
tam perſonarum ecclef 
in cauſis ecch 


& in temporalibus intra 


quas 4 
das, & Rex & ſubditi 


um autem, ſented 
rn judiciorum, & ſtan 
rum parliamentarior, 
ſingula publice typis img 
ſa proſtant, ipſiſſima vert 
textus fine ulla illatione, 
gumentat', aut ampli 
tione allegavi; libros 


* 7 4 
l - * 
. 2 
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| inas, & id genus Writers of theLaw have done 
1 fi | im e. ut to the End that my dear Coun⸗ 
e ee eee 
1 ce 
22 did? (ad & non- theſe own Birth right and In⸗ 


li noſtri juris ſcriptores 8 and with ſuch E- 
erunt) eo confilio, ut con- bidences as of Right 


n 

es ebariſſimi in Reg hu- fo the lame; Alſuring my celf | 
legibus, ipſorum jure a- that no wile oz true hearted 
> & bereditario, necnon Engliſhman, that been 
"_ ribus cjuſd' juris indi- perſuaded. befoze he was in- 
ner in non fint pe- d,. will refuſe fo be in- 
n. : Ad veritatem per- fruded in the Truth, 5 
a., quod nemo ex An- Fart he che. his own Epes 
am gente modo ſanus, & be diſſuaded | 
p enue fincerus, quiperſua- from Erroz, wherewitth blind⸗ 

MS antequam informatus fu fold he hath been deceived : 
| in veritate (quam ipſe az miſerable is his Caſe, 
i. intueatur vie) aboe- and wozthy of Pity, that hath | 

s ab errore diſſuadere- been perſuaded befoze he was 
| quo obcæcatus fit ab- infkructed, and now will res 
tus; Miſere enim cum fuſe fo be inffruced, becauſe 
 agitur, & miſericordia he will not be perſuaded. 
pnus, qui fuit perſuaſus 1 
ulquam informatus, & 
ve informari abnuit, quia 
uaderi nalit. 
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irrt Caſe. 


WES ; . ke. fs k# ; 
ern between Clayton and Preſenham, of Lach 61. 
In Zichborow in the County of N:7cb. the Caſe - . 
Ss Indentures of Demiſe were ingroſſed bearing Date 
2 Eliz.. of Land in Z. to have and to hold 
ears from henceforth) and the ſaid Indentures 
ee four of the Clock in the Afternoon, the 
of ure, anno 25 ſupradicto: And when this 
Computation ſhould have its Beginning, whether 


Z Day of the Date, or from the Delivery was the 


* 8 
% 


And in this Caſe three Points were reſolved by 
er Juſtice, Sir 7homas Gawdy, and the whole 


(41 cold. 46. 


= 


10 


* 


Cafes of Leaſes. Parr y. 


a) 1 Broynl. for the Law in this Computation doth reject all (4) Praflion 
| ie | Moor 379- and Diviſions of a Do or the Incertainty, which is ali 
1 Rol 521. the Mother of Confufion. 
bk . 3. That in this Caſe the Day of the Delivery of thy 


b) Hob. 149. L fe ſhould be taken incluſive, and the Day itſelf is Parce| 


36, 258, 647. from the Maki 3 but if the Leaſe be to begin from the 
Co. Lit. 46 . Day of the Makin , (b) or from the Day of the Date, then 
of Date is excluded, and fo the Doubt in 

x Rol.Rep.387, 12 Eliz, Dier 286, well explained, and with this Reſou 
MN. Qoen 50 tion agrees 14 Eli. Dier, 307. And it was * ed in the 
* Bolſtr "44 Common Pleas, Trin 21 Eliz. where the Wards of the Stu 
3 Bulſt. 203. of 29 . 8. cap. 16. of Inrolments are (onighi is Moerbs th 
4 Cr. 264. the Date of the ſame W1 ritings indented) that if ſuch Wr 


— hgM tings have a Date, the fix Months ſhould be accounted fron 


VA 


Fri 


nos: pl. | a * of Bari 

Lin Ah. Delivery. Yide Dier, 5 Elis. 218. An Indenture 

B's 2 lat. and Sale bore Date the fourth Day of Offober, 4 & 5 9h 
74: Yelv.100. 89 Mar, was (c) inrolled the 21 Day of March next 
7 . wing, which was the laſt Day of the fix Months, « 


1 
bye 203. 


— 8 © — 


S 


28 


er 218. 


„ pl. 43. 
5 
| . Jac. 
445. 1 Rol. 


Fi . 
balk. 413, 625: Jud 
. 


he Dare, * l 17 3 


Caſes of Leaſes. 


Var Vs 
tion 


ht. AM 


_—_— 


Trin. 30 Eliz. Reg. 
In the King's Bench. 


EtiMER's Caſe. 


70 Points were reſolved. 


ſotice. 
e Biſh 
pp ouſted the Leſſee, and made a 
ned by the Dean 
ring the ancient and accuſt 


| therefore the Bi 
make a Leaſe for 


nt 
{of the ſaid Act; for although ex vi termini it is 


lot might diftrain for all the Arrearages of the Rent re- 
ed on the Leaſe for yet it is not payable within 
& was made to maintain 


or in futuro. For 
ſpitality nor repair 

ſhop would have 
for Lives would have 


re 


B 2 ſurvive 


D Etween Elmer (a) Biſhop of London, and Gale Deten- 
J dant for the Scite of the Manor of Drayton in Mida. 


+ It was refolved, That where the ſaid Scite Parcel of PSA. e 


le after the Leaſe for Years determined, the 


(4) 10Co.60.b, 
oor 253, 
Hard. 89 


ard. 89. 
. That the Statute of (b) 1 Eliz. is a private AQ, 5 164. 


7. 
becof the Court without pleading of it would not take (6) Raſt Leaſes 


4. Cr. ac. 112. 


Ac. 337. f 


oprick was in Leaſe for Years, and Grendal the Bi. Moor 108,253. 
1 Leaſe (which was con- * Ad. 65,66 


95, 00, 
53. 3 Leon. 


and Chapter) for three Lives, ren- 59. Cr. El. 141. 
omed Rent; that this Leaſe 2 Brown. 164. 
 roidable by the ( c} Succeflor, 1. Becauſe the Statute of Pal; Lit. 45. 2. 


241, 


Els. was in the — for 21 Years or three Lives, 1 arch 467,468, 


could not make 'both : But if Cr. Car. 50. 
the Caſe at Bar the Rid Leaſe ſhould be good, then 79. Co, So. a. b. 


1 make a Leaſe for 21 Years, and pre- 
uy 


a 


f three Lives, which would Cr.EL473, 474, 
int the Words and Meaning of the Act. 2. The $$4-19Co-59.2. 


on the Leaſe is not payable within the Mean- 


3 Keb. 109, 
Mod. Rep 20 


1 Rol. Rep. 152, 
154,156,169. 


(a) Bridg. 12g. 


ed on the Leaſe for Years, and if they 


* 


| Caſes of Leu, Plxr v. 
e 3 ſurvive the Leaſe for Y then the Biſhop and his Suc. 


4 2 "> Cceffors would have remedy for the Rent and Arre 


2 Co. 37.a ſerved on the Leaſe for Lives, as it hath been ſaid. =P 


185 7 Co. „ was ſaid, That where the Statute of (a) 32 H. 8. cap, 20 
ee provides, That the old Leaſe be ſurrendered within on 


Co.Lit.44.a. Tear, c. that a Surrender (b) conditional is not within 
333- 4 = the ſaid Act: For the Intent of the Makers of the Ad yy 


112. b. Raft. " - | 
Leaſes to have a continual and abſolute Surrender, and not ſuch j 
72. — —_ Surrender, which might be avoided the —_ Dur 


pl. 48,191. pl. for factum non dicitur quod uon ferſeverat.; and &. 

{ ts 4 5 verborum eſt anima be in the principal Caſe Jake 
43, 63 pl. ment was given agai e Biſhop, for not pleadi 

26. nl bs: faid dis 6c 1 Elis. mrs 


22, 44» 435. 1 Rol. Rep. 159, 163, 230. 2 Rol. Rep. 169, 311, 332, 405, 41 
Hob. 204- Lach, 45. Bridg. 28. Moor 58. 757, 783 1 . 59, 147 ; Leon. i 
x Jones 60. 2 laſt. b God. 102, pl. 119. 3 Keb. 381. Cr. Ei. 350, 602. 
| 45) Moor 783. Hott. 8, Lit. Rep. 131. Hob. 204. Co. Lit. 44. U. W 


— * 


Par W caſer of Leaſers | 3 


: b a 
. Trin. 30 Eliz. Reg. 


3 in the King's Bench. 


Jewer's Caſe. | 


þ Etween Paul and Maior the Caſe was; (a) Fervel Bi- 0 cob 
51 ＋ Falisbury 6 Eliz. by Deed indented made a 2 

Leaſe of à Fair, Parcel of the Poſſeſſions of his Biſhoprick/, 
vith all Profits thereof in Sherburn in the County of Dor» - 
dr for three Lives, rendering the cid and accuſtomed Rent, 
zhich was confirmed by the Dean and Chapter ; and after- 
uch the Biſhop died, and if this Leaſe was good againſt 
de Succeſſor, and not reſtrained and made void by the 
ute of (L) 1 Elis. not printed was the Queſtion. And it 
x adjudged that the Succeſſor ſhould avoid the Leaſe z (5) A 2 
be Fair is but « Franchiſe or Liberty, not manurable, out U Nees 3 - 
f which a (e Rent cannot be reſerved; and therefore for Cr. N 112. 
ich Rent reſerved the Leſſor or his Succeſſors have not a- + Co. 78. a. 
Remedy, eicher by Diftreſs or Aſſize; and all Leaſes of N, g. 3. 
uch Inheritances, out of which the antient and accuſtomed 1 And. 12 66, 
Kent cannot be well and lawfully reſerved, are voidable by 1 & Shou 49. 
he faid Act. It was alſo reſolved, that if the Leaſe had <&" 3 
n made for 21 (4) Years, renderi 
awed Rent, the Succeſſor ſhoul 


the antient and ac- 2 8 A 


. Rent reſerved ſhould be — by Way of e) Con- 2 _— _ 
n en the Leſſor and the de, yet it is not incident OLA © b. 
the Reverſion, nor ſhall go with itz and therefore ſuch (e @7C 7 . N 
aſe ſhould be alſo voidable = the Succeſſor by the faid — ＋ 4 - had 
tute.” Vide t) Fas 75. b. 9 Wt 24. 11 $0 40. 5+ 14 CrJac.111,112s 
„ Sire (g) facias 122. 10 H. C. 2. 6.21, So. bene 168. 

2 


LU. 690 2 Sand, 303. Va: 5 a) Cr. Jac 112. 2 
11.8 N *r . 0 Gn 


: 
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Caſes of Leaſes, Parry; 


Mich. 31 & 32 Eliz. 
In the King's Bench. 


The Lord MounrTJor's Caſe. 


Moor 197, 494- R Ichard Shephard was Plaintiff againſt Zlackaller Defes 
Hardr. 89, 9z, dant in an Ejectione firme of two Houſes and 184 
_ 75 158. eres of Land in Hemſton Arundel, on a Demiſe made! 
#83, 936, 597. Apr. 28 Eis for three Years; the Defendanr pleaded » 
it. Rep. 395. guilty, and the Jurors, as to the Moiety of one Houſe u 
18 Acres of Land, found the Defendent guilty, and as tot 

Reſidue they have a ſpecial Verdict to this Effect: The 

found that — Tenements in which, Sc. were Parcel ( 

the Manor of Hemſton Arundel, and demiſed and demiſil 

Time out of Mind, by ( 15 Sc. And that Robert Int 

Brook was ſeiſed of the ſaid Manor in Fee, and furtht 

found that by a ſpecial Act of Parliament made 4 Feb, zH. 

the ſaid Manor was intailed to Anne Wife of Charles L 

Mountjoy, and to obn Pawlet and Elizabeth his Wiſe, 

to the Heirs of their Bodies begotren with divers Remi 

ders over; by which Act it was provided as follows f 

bat the Donees, nor any of them, non facerent aliquidi 
nocumentum, vel exheredationem hæredum fuorum vel. 

rum alicujus, vel alicujus eorum in remanere, ſed m 

pro junctura uxoris pro termino vitæ, vel alicujus viri, b 

| pro termino vite, vel pro termino vitæ alicujus alie perji0 
viel pro annis, vel ad voluntatem, ſecundum ruin 
manerii; reddend verum & antiquum reddit prediftan 
terrarum, & tenementorum fic demi „& quid il 

ther Acts ſhould be void, as by the faid' Act appears: | 

further found, that the ſaid Manor did conſiſt of divers ! 

Rents amounting to 7 /. and of 15 Copyhold Tenementswh 

were held for Lives, the cuſtomary Rent of which 


<- 


\1 and of the Demeſnes which had uſually been demiſed by 
denture for the ſeveral Rents and Farms of ) l. Cc. And 
at there was one Acre of Waſte, Parcel of the ſaid Manor, 
n which were divers Highways, and Common for the Ten'ts 
if the yearly Value of 12 4. And that on the Death of every 
pyholder, the by Cuſtom ought to have an Heriot ; 
id that there was a Court- Baron incident to the ſaid Manor, 
nc perquiſits of Court, and a Leet a pertaining to the ſaid 
or; and that the Free Rents, or Copyhold Rents, or He- 
jots or Perquiſits of Court, or Leet, never were demiſed be- 
re for Life, or Lears; or otherwiſe ; and that aſterwards Cha. L. 
ſountjoy died, after whoſe Death the ſaid Anne his Wife in 6 
. did accept a Eine of a Stranger, ſur conuſans de droit come 
6 Fc. of the Moiety of the ſaid Manor with the Appurte- 
ances, and of a peut Number of Acres which did comprehend 
e Demeſnes; by which Fine the ſaid Anne did grant and ren- 
the Motety of the ſaid Manor, &c. with the Appurtenances 
x 300 Years rendering Rent 2 to the free Rents, the 
pyhold Rents, the Farm-Rents, and 18 4. more, and 12 4. 
r the Acre of Waſte, to be paid at two Feaſts of the Year; 
bete the old Rent was payable at four Feaſts, And after- 
urds the faid Anne died, and the now Plaintiff claimed un- 
r the ſaid Leaſe for 300 Years: And the Defendant claim- 
by the Lord Mountjoy that now is, being Heir to the ſaid 
(tail, And the Doubt of this Caſe was, if the ſaid Leaſe 
300 Yeats, made in Manner and Form aforeſaid, was to 
nolded by the {aid Clauſe of Reſtraint of the ſaid Act of 
Ig. or not, and it was argued on the Plaintiff's Side (in / 


1 Part V. Caſes of Leafes. 4 


url ich as much was ſaid as the Wit of Man could think or At“ 
ent) that the Leaſe ſhould. be good and not reitrained Palm. 105. Co. 


the faid Act. And all that which was faid may be Lit.44.b. 142.4 


fe, Wy divided into five Parts. 41 — 
ent. Foraſmuch as this Act reſtrains the Power which the cer 183, 468. 
rt in Tail had by the Laws of the Land, it ſhould be 21 Saund. 303, 
id, as to the Reſtraint, and beneficially for the gr P ge- 
ho i Tail: And to that Purpoſe the Rule put by Read Yaugh. 201. 


1 H. 1.19.6. & 18 E. 4. 16. 4. and divers other Books (6) —— f, 


cnure 26. 


i that Ground were cited. 7 1 
t was ſaid, That although the Rents of Aſſlze, Heri- | Antes 3. 2. 
us Lee, Cc. were never demiſed before, it was not mate- (e) flowd: 239. 
= ; for the Rent reſerved doth not (a) iſſue out of them, but 8 1 | 


Jout of Things manurable, to which the Leſſor may reſort 5g, 53. Firs. 


s: ſtrain ; as in 9 Af. 24. A Leaſe of Land and of the Toll (b) Grant 4. 4 
a Mill, rendering Rent, or in 30 Af]. 5. A Leaſe of Land a Res - <7. | 
ts 0.) Hundred, or Advowſon, rendering Rent, c. all the Rent hr. Diltreſs 6, 


line out of the Land, and not out of the Toll, Advowſon, 49: 13 K. 46.4 
But the King may reſerve a Rent out of a Fair, * Fo wy 
other Thi 8 1 ed i E. 3. 17 * 
co. Laing not manurabie, as is adjudged in 14 £.3- 5 H. 743d. b. 
Lire facias 123. becauſe he may (e) diſtrain for * 5 Cn. 36. 8. 


B 4 


0 2 B Char. 9 ” 
©. 14 H. 6. 4. 


itz. Charge iz. 


Noy 110. 


| (6) Poſtea 5. b. 


Rridg. 20. 
222 


(4)Co.Lit.44.b. 

e) 10Co.124b. 
{ Mr 53, 86. 
1 Leon. 160. 


11Co. 34. b. 
283. b. Wi 
Max. 19. Haw 
Max. 425. 
3 Bulſtr. 65. 

it. 4+ Co. Lit: 
44. b. 72. 
Cr. Jac. 7 


all the other Lands of the Grantee. Yide 10 H. C. 2. And 


— 


| Caſes of Leaſes. paar y 


this Point was concluded with 12 l p. 40. That if a Ren 
be granted out of a Manor, that the Demeſnes only (a) ul 
not the Services are charged. ä | 

3. Altho' the Acte of Waſte was never demiſed before, 20 
altho' the Moiety was now demiſed, where no Moiety was 
miſed of the Demeſnes before; and altho' the Rent was 
ſerved at two Days of the Year, where before it was reſery 
at four Days of the Year, 'yet verus & antiquus readitul 
reſerved within the ſaid Att: For every Rent hath Quant 
and Quality, and verus & antiquns reddittts is not to bei 
rended of every Quality incident to it, but of the Quanti 
of the Rent, for that is the Effect and Subſtance of the Thing 
reſerved ; as if the ancient Reſervation was of the Rent toh 

id in Gold, () and the new Reſervation was to be pai 
in Silver; or if a Quarter of Wheat was anciently reſerve 
and now (c the Leaſe is made rendering eight Buſhels 
Wheat, all is one; for the Law doth not reſpect the Formt 
Words, or the Quality, but the Subſtance and Effect of t 
Matter: So if the old Rent was 10/. and the Leſſor reſerr 
(a) 201, this is not ex vi termini verus & antiquus rei 
tus, (e) but parum differunt que re concordant, & (Ff) 0 
heret in Litera, heret in cortice. And it is not necefſaryt 
have all the Qualitics incident to an annual Rent; for if 
were cuſtomary or eopyhold Rent before, other Rent n 
now be reſerved by Indenture : For by that he ſhall haret 
ram & antiquam ſummam reddit", which he had before,u 
that is the Effect and Subſtance of the Matter, altho it di 
in Quality; ſo when the Rent is payable at 4 Days oft 
Year, (g) and now it is reſerved at two Days only, it b. 
material. Fer the Words are, reddendo derum & antifil 


e 


dd X Faq. 


: RolRep Y hredditum, and doth not ſay, ad ſualia feſta, &c. ſo ien 


Cr. Car. 17. 
De 6. 
( Foltea 3. b. 


Rent, where each of them was ſeverally charged beſorej 


1 (Bates g. b. 
5. Lit, 44+ b, 


reſerves the true and ancient Rent it is ſufficient. And it 
ſaid, if Ten t in Tail be of two Farms, (Y) one, which i 
been always let for 20 J. Rent, and the other for 10/. Re 
and he makes a Leaſe of both for 21 Years, rendering 30. MW w: 
intirely out of both, it is gõod, and yet it is not the accuſi 
ble Rent which hath been paid, Sc. for now it is one in 
Rent, where it was ſeveral =» oy and now this intire Nr 
-iflues out of both, and each of them charged with the vi 


intire and ſeveral are but Qualities of the Rent; but in 
ſtance the aceuſtomable Rent is reſerved, for they bal 
mounted to 30 J. and that is reſerved. So if Tenant in 
be ſeiſed of three Acres of Land, each of equal year 
lue, and all have been demiſed for 3 s. per annum Mere 
ſuch Cafe he may leaſe one of them for 12 4. fer 
zum, or two of them for two Shillings per annum, 
ſo (i pro rata: And yet in theſe two Caſes it is = the 
* 00 F 


2 


EL” 4 * 2 
—— 


paar V. 1 Caſes of Leaſes. 5 | 

Momable Rent which hath been paid. 80 if two (4) Co- (3) Co.Lir. 4. 
be ſeiſed of certain Land in Tail, which hath been be Po _ 

or for tol. Rent, one of them may let his Part or Moiety for 

(1, In all which Caſes the Rent reſerved, altho' it differs in 

form or Quality, yet in Subſtance it is verus & antiquus 

redditus within the ſaid Act of 2) H. 8. It was further ſaid, 

That if a Manor has been always let for 10 J. Rent, and af- 

cerwards a Tenancy * eſcheats, yet it may be let for 10 l. and * Poſt: 6. 4. 

jet it may beargued that this is not verus £9 antiquns reddt- 

tus, for no Rent was ever reſerved before out of Land eſcheat- 

ed, and by Conſequence the Rent reſerved cannot be called 

terus & antiguus redditus: But that would be too nice and 

ſubtile an Interpretation; for by the ſame Reaſon, if a Copy- 

bold of Inheritance is forfeited, it may be faid, that — 1 

the Rent of the — gr was demiſed and not the Land, 

it ſhould impeach the Leaſe, which would be too hard a 

Conſtruction, tending to avoid many Leaſes of poor Men, 

which would be inconvenient; So in the Caſe at Bar, altho' 

the Acre of (5) Waſte was never demiſed before, yet inaſ- (2) Poſtea g. b. 

much as the Value thereof, and more is reſerved, the Pur- -- 


* view god Intent of the Act is well obſerved. 
elt was argued, and ſtrongly urged, that if the ſaid Ren- 
ary er as to the ſaid Acre of Waſte, the Services, Heriots, Leets, 


Se. (which were never demiſed before the ſaid Grant and 
Render) ſhould be void by the ſaid Act, that then it was con- 
equently good for the Demeſnes which had been demiſed; for 
ten all the Rent reſerved ſhould iflue out of the Demeſnes. 

5. If it ſhould not be void as to ſuch Things which were 
fot demiſed before, yet after the Death of him who made 
he Grant and Render, there ſhould be an Apportionment 
the Rent for them; and then foraſmuch as the whole 


Rem and more is reſerved for the Demeſnes, (altho' the 
d it WOents of the Freeholders and Copyholders and the Acre of 
ch haſte be deducted) & verus & antiquus Readitus, and more 
| Ni endes them ſhould remain for the Demeſnes, for this Cauſe 


t was urged, that the ſaid Render ſhould be good for the n 
uſo meſnes : & id(c)certum eſt, quod ceri' reddi poteſt: And 5 Co. 30.4 47.2. 
1c in this Caſe, after many Arguments, and great Deliberation — 66. * 
d Conſideration fix Points were reſolved. EN 
1. That altho it be provided by the ſaid AR, that all Eſtates, 2 Brown. 336. 
vc. reſtrained by the ſaid Act, Cc. ſhould be void, yet it is (4) 3 Co. 59. b. 
bt by Conſtruction of Law void as to the Tenant in Tail e 


; bobPimlelf, (4) but ſhould be avoided by the Iſſues in Tail; 60. b. 61, b. 
in! the Intent of the Act was to provide, that the Donees Go. Lir. 45. a. 
arly ne" 4ny of them, non facerent aliquid ad nocumentum, vel ex- And. * 
un ereditat ion hæred eorum, and not to make void the Eftate Carter 13, 16. 


Mich the Donee himſelf made againſt himſelf; and all Acts Rol. 8 r. 
| Parliament, as well private as general, ſhall be taken by 10a Rep 20, 
I a rea- 1 Vent. 247+ 


. 


Caſes of Leaſes; Par y 

& reafonable Conſtruction to be collected out of the Words g 

| the Acts themſelves, according to the true Intent and Mea 

{#)4.Co. 76.b. ing of the Makers of the Act. Vide (a) 14 E. 4. 1. 4. &(j 
r. arliament 


f 4 P. 29. | | 
85 4 Co. 36. b. — t — reſolved, That in reſpect of the ſaid Acte of Walt, 
2 Parliament which was never (c) demiſed before, the Rent which is en 


5 clara. trely reſerved out of the Whole, cannot be called very; g 
ar 198%, antiguus redditus: For how can it be called verus & an 

199, quus reduitus, when it iſſues out of a Thing; which was 10 

Gro Car. 50. ver charged with any Rent, by any Reſervation before? 


ct — 3. By the Grant and Render of the Manor, he to whon 
the Render is made hath an Intereſt and a Term in the Land 
held by Copy, and when any of the Copyholders die, or ith 
forkeited, he may enter and enjoy the Land himſelf if he will 
and the Rent reſerved doth iflue out of the fame Lands bel 
by Copy, which Lands were never charged with any Farm: 
Rent before, but always have been demiſed by Copy accoth 
ing to the Cuſtom of the Manor: And when the Demeſnest 
the ſaid Manor have been only demiſed for Rent, in the Ca 
at Bar, the whole Manor cannot be demiſed within the {al 
AR; alſo the Eſtates which the Ten't in Tail ſhall make 
the ſaid Act of 29. are diſtinguiſhed by the AQ; ſcil. Eft 
for Life, for Years, and at Will, according to the Cuſtom « 
the Manor; but by this Grant and Render all are put i 
. N to no, as ow T ho. Gen 

* wWbereas the Copyholds ought to have rante 
(a) In Lit. accord. to the Calbe of the Manor, and — F ny Dee 
Boo. 37. b. 4: The Reſervation of the Rent at (4) two Days when 
28.2 the Rent was reſeryed and payable at four Days before, make 
A & b. the Grant and Render void, becauſe it is a4 nocument 
Mel Rep 407, pf the Heirs in Tail; which is reftrained by the AR; for 
Cr. Jac. 76, 77. is more beneficial for them to have it paid at four Feil 
= Car. 17. than at two. And all beneficial Qualities of the Rent ougl 

88 111. to be reſerved and obſerved. 

(e) Antea 4. b. 5, As to the Caſes which have been put, of the Reſervati 
9 1 of Silver (e) in lieu of Gold, or of joining (J) two ſer 
Antea 4. b. Farms in one Demiſe, with Reſervation of one and the ia 
Kent, or to let Parcel of a Farm rendring Rent pro rats, i 
0 Bridg. 20. theſe were denied by the whole Court; but the Caſe of I. 
Antea . b. ſervation of eight Buſhels of Wheat in (g) lieu of a Quart 
is all one in Quality, Value, and Nature, and varies only! 
F) Antea 5. 2. Words. But Hray Ch. Juſt. ſaid, that he did agree to the W 
Cu. Lit. 4. b. of ( two Coparceners, that one might let her Moiety, vic 
ing the Moiety of the accuſtomable Rent; for in as much 
they are in by Act of Law, and of God, it would be hard 
the Frowardneſs of her Coparcener ſhould prejudice her of 
Benefit of a Fine which ſhe might have by making of a le 
60 Co: Li. of her Moiety: And ſo a Difference between that Caſe andi 
; _ a. CaſeoftheLeaſeof Part with Reſervation of Rent (i) ro f 
Antea 4b. which is her ownAR, and which Rent far Parcel is not = acc 


able Rent which hath been paid. 80 and ie 
uſe, when two diſtinct Farms * joined (a) = T (#)1 Co 
hole Rent Which is reſerved out of both, is — R Cr. 21 42. 
1 not the accuſtomed Rent. And as to the Caſe of EE (5) Antea | 2 
heat of a T it was agreed for good Law. For the wa 
\& of Law, or of God will not prejudice any one. But if | 
he Leſſor had purchaſed the Tenancy, it would be otherwiſe (9 3Co.22.6 
i that which is purchaſed is not Parcel of the Manor, be- Ce 
rep 3 by his own Act. 1 a _ 
6. It was re ſolv „That no A 1 Co. 30.% 
xe) in this Caſe would make A Render —＋ : or Po gre 47 I 4 
\pportionment. could be made in this Caſe, for as much yr — 8 
here be Copyholders for Mens Lives, which depend on th Lane 51. 
rovidence of God, Heriots, Profits of Court, which are A . 
Hentale, and other Caſualties, which could not be iba d to * I-77 — 
(c yearly Value, as it is ſaid in Butler's and Baker's Caf, N 2 Co. 50 o. 
r this Cauſe no A pportionment could be made, ſor A — 38 
_ ought to be of a Certainty. And where it was faid 7. b. 
5 i (4) cert eſt,quod cert” reddi poteſt; It was anſwered, 

wa id incert eft,qued cert' reddi nullo modo poteſt. 2 Wray 5 Co. 
4 1. ow S_ or mipht be an A 118 
e r the Death of Tenant i I . Lit. 44.2. 
it ſerve to make the Grant and — bv HE — 
— redait be not reſerved Yearly, during the Term Rat. Leaſes 2 
| bby ; 1 quod is ” the Power which the 3 3 
| ie no a e 4 pl. 48, 191. 
ddt 8 E antiquus a be nies „ 5 655 2 
hou it ought alſo to be reſerved to the Tenant in Tail pl. 28. 775 
mſelf; and therefore if he reſerves a leſs Rent to himſelf KA 
ren A 3 8 true and antient — le pl. 165 
| | : altho' the Stat. was ma inci- Cr. Jac. 173. 
1 * _ been ſaid, for the Beuefit of the — Tail, S 359 
an t " Reſervat. ought in Conſtruction in Law to be of Cr. Car. 2 

+ 1 antient Rent during the whole Term. And there- +4, 55 2 
ife of b true and antient Rent be not reſerved during the 1 
32 Tenant in Tail who made the Grant and R 2R Wo or” 
he (as in Truth it was not in the Caſe at Bar) no A — 169, 31 t, 332 
_ after his Death will make the Demiſe good. F 1 419, 491, 
—_ as the Land it ſelf held by Copy was demiſed Hob. 20 
3 ap on Apportionment if any ſhould be) that Latch. 4s: 
for * ent would not remain for the Demeſnes. — 
_ the Argument of this Caſe, the Difference of Pen- — ho 
* vers Stat. concerning Leaſes was obſerved. The Leon. 59, 
- 46 1. e) H. 8. c. 28. that appoints the Demiſe to begin * | 
n the Day of the Making, &c. not above the Number of — 
ary 2 or three Lives, and that there ſhall be reſerved ' ſones 60. 

þ during the ſame Leaſe, &. ſo mel Teorly Rent, g . 
Farm, e, as hath been moſt accuſtomably paid, &c. Gcdb. 102. 


thi 
Fin 12 Terrs before ſuch Leaſe mage ; fo that a Leaſe pl. 119, 
E 


par Vi Caſes of Leaſeſ. 6 


| 


* 


| Cafe. of Leaſes. Parr, y. 
for a lefſer Term * rarer Rent is within the Letter d 
the faid Statute: the Words of the Statute of 1 Elis. f 
Leaſes made by Biſhops are, Other than for the Term f 
21 Tears, or three Lives, (without ſaying, or under) fro 
Reb Time as any ſuchGravtor Aſſuranceſball begin, whereupu 
the old accuſtomed yearly Rent, or more (without Limits. 
tion of any Time) all be reſerved, &c. And yet a Leid 
for leſſer Time is good, and the Rent ought to be reſerye 
during the whole Term. The Statute of (a) 13 Elis. c. 10 
ether than for the Term of 21 Years, or three Lives (with. 
out faying, or under] from the Time as any ſuch Leaſe u 
Grant ſpall be made, wherenpon the accuſtomed yearly Ren 
er more, ſhall be reſerved, &c. And many other Matten 
were moved by the Counſel on both Sides at the Bar in thi 
-\Cafe, which I purpoſely omit becauſe the Court gave u 
Reſolution of them. | ; 

And take great Care (good Reader) if you contract for ay 
Leaſe, on any of the faid, or any other Statutes, or with uy 
Perſon who hath Power to make Leaſes; by any of the Pr 
viſoes newly inyented and put inte-Indentures, you take goo 
Advice of Counſel on the Sight and good Conſideration d 
them in making of your Leaſe; and my hope is, that thy 
Report of theſe Caſes concerning Leaſes will bring to the 
Memory ſame Things tending to the repoſe and quiet 
poor Farmers. MY 


* 


8 Ar V. IO Coſes of Leaſes. 


Mich. 31 & 32 Eli. 


I the King's Bench, in a Writ of 


- " Faftice Winpuan's Caſe.  __. 
V Treſpaſs berweeti Francis Windham one of the Juſtices Moor 191: 
of the Common Pleas Plaintiff, and oba Debney and o- Cr. H. 199. 
ders Defendants, in the Common Pleas for Treſpaſs done in L en 28. ö 
Meadow called Sextens Meadow in Trowſe in the | 8 3% 
Norfolk, the Caſe was ſuch ; The Dean and Chapter of — 
e holy and individed Trinity of Norwich were ſeiſed of the ö 
ud Meadow called Sextens Meadow, and of another Mea- 
ow in the ſaid Town called Cheeſe Meadow; and oy In- 
ture under their common Seal, 37 H. 8. demiſed Cheeſe 
leadow to Howlins for 40 Years: And afterwards 4 0 5 
bi. Mary, by Indenture under their common Seal, de- 
uſed Sextens Meadow to the ſaid Howlins and Debney for 
1 Tears, And afterwards 12 Elis. the ſaid Dean and Chap- 
demiſed to Nicholas Manne both the Meadows with a 
eral Habengum, 745 to have and to hold Cheeſe Mea- 
ov for 40 Years after the End of the firſt Leaſe thereof 
ade ; and to have and to hold Sextens Meadow for 40 
ears after the firſt Leaſe thereof made, with ſeveral Re- 
Yay -0 pf Rents, The ſaid Manne affigned his Intereſt to 
n oe, who 15 Elis. ſurrendred and took a new Leaſe. 
 Indentyre of the faid Dean and Chapter under their 
Immon $a) (in which the. firſt Leaſes were recited) of 
th the Meadows, Habendum fibi ab & poſt determinatio- 
m fred. ſeparalium dimiſſion, videlicer, pred. dimiſſion. 
ea. Rob. Howlyns in forma pred. fatt, & fred. dimiſſion. 
=. Rob, Howlyns & J. Debney, Ec. in forma pred. fact, 
fer. fur. reddit", determ iuat, &c. nſq; ad fin'& r-. 
* 8 * enn > 1 4 minum . 


: 


Caſes of Leaſes; 


quen', exiſten 


#:Mod Rep.33- 
(a) Moor 291. 
Cr. Jac. 259. 
9 Co. 27. b. 
10 Co. 85. b. 
2 Rol. Rep. 

12. 


„ 
2 Leon. 106. 
Cr. El. 199. mou 
3 Keb. 85. 
A ſenk. 
nt. 272. and it is more 


- 2 for the Leſſee to have the Leaſe of Sextens Meadow to! 
99. 4. 183. a. gin preſently after the Expiration of the firſt Leaſe mad 
Wh” thereof, than to tarry till. the Leaſe of Cheeſe Meadow ® 
6Co.36-% b. ended. Asin(d)9 E. 42. 5. C19, H. b. L. 4. If Lreleaſen 

$7. b. to you all Actions which I have againſt you and another, 
Winch. 96. this Caſe notwithſtanding the joint Words, all Actions whid 


. have againſt you alone are releaſed, for it ſhall be md 
a) Firz. Re- beneficially for him to whom the Releaſe is made, and mt 
leaſe * ſtrongly againſt him who makes it; and the joint Words ( 
* co. the Parties ſhall be taken reſpective and ſeverally. 
(e) Plowd. 1. Sometimes in reſpe& of the ſoveral Intereſts of ti 
| 149. b. 161. b. Grantors; as if two (e) Tenants in common, or ſeveral | 

Need . d. nants join in a Grant of a Rent-Charge, yet in Law th 
105, 1). Grant ſhall be ſeveral, although the Words are joint, 48 9 
Bech , Robert Catlyn Chief Juſtice held in Browning's Calc 
Lela. 97 a. Plow. Commentaries, | 
267. b. .2. Sometimes in reſpet of the (J) ſeveral Inter 
(f) Poſtea of the Grantees, c. as 19 H. 6. 63, 64. a War 
Os made to two of certain Lands ſhall enure as ſeveral V! 


ranties in reſpect thay they are ſeyerally ſeiſed, the jou 


1 


&- 


Cr, EI. 199. 
enk Cent. 272. 
it. Rep. #20. 
2 Bulſtr. 132. 


' with his Brother, That after all the ſaid Eſtates ended u 
determined, he and his Heirs would ſtand ſeiſed of the fy 


Eſtates, /ti/. the other Eſtate for Life, and the Eſtate. 


\ and: ſhould take Effect in Poſſeſſion, as the ſeveral Eft 
in Poſſeſſion end or determine, which was granted by f 
whole Court. And in the Caſe of Pollard, Wray cited 
relied onthe ſaid Caſe of Juſt. Windham. And afterwards ti 
+ Plaintiffs in the Writ of Error perceiving the Opinion of 
Court, did not proceed in their Writ of Error, 


| Alon will concur with the Intent and Meaning of the ba 
ties, for after the Habendum and the Number of the Yea 
theſe Words are added, exiſten' verum numerum annor i 


vhich is another diſtinct Leaſe, and a diſtinct Th ing, ſhoul 


W 


* 


Caſes of Leaſent Parry 


dict furſum reddit Tndent' mentionat, in which Indentun 
the Habendum was ſeveral, ſo that the Intent of the Pa 
ties was to have ſeveral Beginnings in this new Leaſe, gt. 
and the Leſſor and Leſſee never imagined but that the Leaſy 
ſhould begin ſeverally, and not that the Leſſee ſhould wii 
for Sextens Meadow, until the Leafe of Cheeſe Meadoy 


end. And fo it was adjudged, and the Plaintiff had Exe 
tion. Upon which Judgment a Writ of Error was brought 
and after many Arguments it was reſolved by Sir Cri/top| 
Wray, Sir Thomas Gawdy, and the whole Court of Ki 
Bench, That the Leaſe to Hce ſhould have ſeveral Begi 
nings. And ſo this Cafe was reſolved by both Courts. Ar 
afterwards the ſame Term in a Caſe between Pollard w 
Alcocke in the Court of Wards, Are Chief Juſtice cles 
held: That if a Man be ſeiſed of three Acres of Land! 
Fee, and makes a Leaſe of one other to A. for Life, of u 
other Acre to B. for. Life, and of the other to C. in Tx 
and afterwards by Deed (reciting the ſaid Eſtates) covenan 


three Acres to the Uſe of his Brother in Tail, c. Thati 
this Caſe preſently by the Death of Z. the Brother ſha 
have the Acre leaſed to B. and ſhould not tarry till all d 


be ended: But reddendo ſingula. ſingults, by the Covent 
the Eſtate in the ſeveral Acres veſt preſently in the Brothe 


* 


ur V Cuſes of Leaſer. 9 


Trin. 34 Eliz. 
In tbe King's Bench. 


BzxvpNwer's Caſe. 


Homas Brudnel Adminiſtrator of Anthony Rone, brought 
an Action of Debt on Bond of 200 . againſt Thomas 
more, and had — to recover in the Common 
45, and died; Robert Brudnel and 7obn Brudnel Exe- 
of the ſaid Thomas Brudnel ſued a Svire facias on 
ſaid Judgment, and Proceſs continued until the faid 
ts Skidmore was outlawed ; and now the ſaid 7homas 
ore brought a Writ of Error. And note, it appeared 
the Record certified, that the ſaid Thomas Brudnel was 
miniſtrator to the ſaid Anthony, during the Minority of 
wird, Feremy, Humphrey and Anne, the Children of * 
lid Anthony, and he averred in his Declaration, that 
laid Edward, Humphrey and Anne were alive; and 
hin Age, and did not (a) aver that the ſaid Feremy was (a) Cr. Car. $0. 
, or within Age; and the Plaintiff's Counſel aſſigned | 
Error, that when Adminiſtration is committed to one 
lig the (5) Minority of four, if one of them dies, or (4) :Brown.46, 
cs of full Age, the whole Authority ceaſes, for a Diffe- 47. 2Brown.83. 
e was taken between a Limitation annexed to an E- one | 
| or Intereſt, and a collateral and bare Limitation not 167. wh 
pled or conjoined with an Eftate or Intereſt, of which 
2 can be no Survivor; as if a Man makes a Leaſe to 
e) during their Lives, there if one dies his Eſtate ſhall 
ive a But = a fx we by to — 2 = or of 5 
C. without ſaying, and during the Life of the (4) Sur- Nr 
r of them, thaw if one of an dies, the * | $a IG 
kid) was determined. But it was anſwered and reſolved '* O. 66. 
dir 7ohn — * Chief Juſtice, and the whole Court, that 
e lame Caſe put by the Plaintiff's Counſel, if one of the 
"Fin vies dies, the Eſtate is not determined, but A. 
Id have the Land during the Life ofthe Survivor of them: 


bo was it reſolved by all the Juſtices” at Mich. Term 
C held 


Caſes of Leaſes. PART V. 


4 . had an Eſtate of F ree- 
& 6 Elis. for f. ing the Lives of 
(a) Raymn. 126. held at St. —— of an Eſtate _— . Life of the 
I Rol-Rep.197, _—y wa by Conſtruction of LOW curing woe of Land to 
309. 310. tO en, if Man makes * EQ 
Balſtr.31,131. ivor of them: As if a hey aſſign their Eſtate 
371. gt for the 
Ser Os a — the Aſſignee — . the Land during 
Lit. 2.19. b. = Men, and if one dies, c — And two Differences 
1 5 the Life of the Survivor — Cafe. 
1nd. 161,362. wcre taken and reed in the Caſe before, and a Con- 
Gold6b. 71,75 x. Berween a. Man leaſes Land for 100 * nai —— 
. %. 3 f if a An l . of them ICS, 
: —_ _— live, ' in that Caſe if one dure = 
Rep. 187. Cr. _ (edel, 5 rr | 
© ohh ' determinable by Limitation __ which is but a Chattel, 
x Brown. 30, Man is collateral, as to the +, cr a Limitation of an 
39. 180, 181. The ſecond Difference Was hich the uſual and or- 
— 23. * Eſtate 22 — of a Freehold _ LON NN 
2 Vent. 74. 1 dinary im! . that 3 an . elli 
(8) 1 Co. 96. 3. QIPary during the Time C. and D. ſhall be dwelling 
1 Kol. 890,907. tions, the Time that C. es be bs 
Went. 148,149. Temple » Or during Qi of Peace, or the - a 
„33, 83. 2 k, or ſhall be Ju ces ine the Eſtate: 
Moor 11155 ch Ce che Failure of the one ſhall any wg way Caſe at Bar 
680. 1 Jones theſe n r 
In Gels. But the was tus becauſe another TOW as; a fed, 
„O. Benl. 2. X 3 - t 
pl 75 Er. "= wh ich _ thout — Adi tor had J 22 
hay $94,459. and that was, that when t Id not ſue Execution of the 
_ on and died, 2 Re; Execution of 0 J 2 
ay” > $454 Jud ment; none ins pavment e - 
8 — die 
Arch. 9. he ntc FI — ' + Os 
Finch z b. 2 ae 26 H. 8.7. And it is adjudged in 2 


ini an Executor 
17 Cat. 2. c. 3. Serjeant Bendloes, That the Adminiſtrator of 


di 
iven for the Exe. 8 

| 6. cution of a Judgment given t the ſaid 27 

ne er Lenka Fe fel FR 

— . 5 Outlawry on this Judgment was erroneous; — 

112. pl. . it was reverſed. | A 

Noy 81. v2. cont 

. 80 

da. 122. E 

nant 

with 

1, WM. 

Mi ch Mar 

term 
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pair V. Caſes of Leaſes, to 


oy * . . * 4 
* — r War N 8 es 


— 


— 


Mich. 36 & 37 Eliz. Rot. 1634. 
In the Common Pleas. 


HensTEAap's Caſe. 


HE Caſe was ſuch; A Woman Tenant for Life of 4 
Houſe and certain Land in Shoram in Kent made a 
Leaſe at Will a Ron, and afterwards took Huſ- 
band; and ſhe and her Husband brought an Action of Debt 
for the Arrearages after the Marriage; and if the Leaſe at 
Will were determined by the Intermarriage or uot was the 
Queſtion. And it was agreed by the whole Court, That % Kew. 162. 
the Will was not determined (a) by the Intermarriage ; for b. 163. a. 
altho' the Woman had by marrying ſubmitted her ſelf to Heil. 72. Rol. 
the Will of her Husband as her Head; yet foraſmuch as it _ 8 7 
might be prejudicial to the Husband to have the Leaſe de- 17 b. 
termined 2 then he would loſe the Rent to be paid at the 
next Dayfafter the Marriage, and it cou'd not be in any Man- 
ver prejudicial to the Wife, if the Leaſe continue, but ra- 
ther to her Benefit. And generally it might be great Pre- 
ww; to all Husbands who intermarry with Women who 
ave Tenants at Will for the Lofing of their Rents.) For 
theſe Cauſes it was reſolved, that without expreſs Matter 
done by the Husband after the Marriage to determine the 
Wil, it is not determined. The ſame Law, if a Leaſe be jo, tung 
made to a Woman (5) at Will, and ſhe marries, the Will 1 Rol. 861. 
continues notwithſtanding the Marriage. Cr. Car. 304: 
So if a Leaſe at Will be made to (c) three rendering fl 3. 
Rent, and one dies, it is no Determination of the Will, 
and ho potting can ſurvive, yet 1 wg" hs _ 
nant is ed per S per tout, they ina charge. ** 
vith the whole ay bu 10 the * 10 El. Dier (4) 10 — 28 
69. J. well reſolved: But in the Caſe at Bar after the 
triage, the Woman her ſelf could not countermand or de- (2) 1 Rol. 861. 
termine the Leaſe at Will, no more than where (e) ſhe and her ©: Lit. 53. b. 
Huband make a Leaſe at Will rendering Rent during the Co- 
. C2 verture 3 


8 ee emen 


verture; or if a Leaſe be made to them at Will: <= 
hath ſubmitted her ſelf, and all her Will to her Husband; 
and ſo a Feme 2 a Tenant at Will; and be 
Tenant at Will, and e her ſelf cannot countermand it, 
becauſe ſhe by her 1 hath put her counter. 
manding Power in this Caſe (which doth not concern Free. 
hold or Inheritance) into her Husband's. Moath. © 
le- Rol. 861. Alle if the Huaband (2) aud Wife leaſe Land ar Will ren 
>. dering Rent, and the Husband dies, it is no Countermand 
of the Will, but the Leaſe continues 80 it was * if 
2 Rol. 8 two (b) Jointenants 4 Leaſe at Will renderi 
Co. Lit. 55. b. and one dies, all ſurvives to the — and if the — 
tinues his Poſſeſſion, the Survivor ſhall have an Action for 
the whole Rent for the Privity, and it ſhall not be a Coun- 
termand for one Moiety for the Miſchief which might en. 
ſue to Leſſors, and the rather becauſe no Miſchief or Pre. 
N can come to the Leſſees in ſuch Caſe, 
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5 £55 


ern Is' Caſe. 
2 r an Action of Waſt 
counted of a Leaſe made to the 


t.of the 


7 8 


fendant pleaded, non dimiſit; and by ſſ 
und, "That the Lefibe mad, 4 Lea 
ſaid Manor, except 
being on the Manor; and afterwards made a ſecond Leaſe 
to the ſame Leſſee of all the Woods and Underwoods grow- 
ing or being on the ſaid Manor for the Term of 62 Years 
without Impeachment of Waſt, and afterwards made a 
third Leaſe: of the ſaid Manor to the ſaid Leſſee for 30 
Years, without Exception to 
from the Expiration of the ſaid firſt Leaſe for 30 Years; 
and after the Term of 30 Years expired, the Leſſee 
| cut Trees; Ive in Reverſion brought an Action of Waſt, 
and it was adjudged for the Plaintiff. And in this Caſe 
three Points were reſolved. | 
1. That by the (a) Exception of the Woods and Under- 
woods Wy being on the Manor, the Soil itſelf is ex- 
pd) 14 H. 8. 1. 4. l. acc, and by Name of Wood may be 
demanded and recovered, and that theſe Words (growing or 
being) are Words of Abundance, for without them the Law 
will imply as much, & (c) expreſſio eorum We tacite in- 
funt ni hil peratur, for by the Leaſe of the Wood and Un- 
derwood on the Manor, is * 2 that they are growing, 
and therefore to demiſe all Woods on the Manor, and all 
Woods growing on the Manor is all one. And ſo it was alſo 
aGudged, Trin. ) Elis. in the King's Bench, as it was 
there ſaid. Vide 46 E. z. 22.4. 28 H. 8. Dier (4) 19. 33 H.8. 
br. (e) Reſervation 39. 1 E.6. Dier (F) 19, Ce. and ſoa 
veltion in our Books well reſolved. 


1 bolt; $90, Co. Lit. . b. | e) 11 Co. 47. b. 3 Bulft. 2 
* A. 11 Co. 47. b. C5. L. 4. b. 3 ene a 4 a * 
| 3 2, 


of Tottenham in the County of Eſer for 30 Lears: The De- 
ial Verdict it was 
for 30 Lears of the 
all Woods and Underwoods growing or 


in at a Day to come, ſcil, &; 


* 
, * 
, * 1 7 : . 
— — — — — — — — ? 
„ 2 —— —_ 
- 


Mich. 39 & 40 Eliz which be- 
Paſch. 38 Eliz. in the 


838 
Manor Lib. 11. fo. 3, 


Cr. El. 521,522 - 
#) 3 Bulſt. 290. 
I. 11. pl. 11. 
Br. Except. 2. 
Br. Treſp. 167. 
Palm. 497. 
all. 11. pL 
11. 3Bulſt. 290, 


2 231. 


(e) s Co. 56. b. 


145. 4. 4 0.73. 
hes . 
10 Co 39. 2. 

2 Rol. Red 35 3. 
Latch. 25. 


Palm. 433,437» 
Co, Lair. — 
205. 2 ing · 
Max. 235. 

2 Inſt, 365. 2 
Lir. Rep. 111. 
2 Sand. 351. 

2 Bulſt. 131. 
Mod. Rep. 190. 


Hard.92. Rol- 


Rep. 310. 
Hob. 170. 


(d) Dyer 19. 


110, 111. 
I 


Leon. 
(f) Dyer 7%, 


- 


| Caſes of Leaſes. Parr v. 
' 2, Notwithſtanding the ſaid Exception, the Wood remain, 


(s) Co. Lit. Parcel of the (a) Manor, and by Leaſe of the Manor ſhall 
7 d. becauſe the Freehold remains intire, and the Leſſor 
% _ 103. remains Tenant to every Precipe, and there needs no Ex- 


* 104. . . : , 

c) Co. Lit.3:44 ception. Vide Plow. Comm. 103. b. () Fulmerſton's Caſe; 
1 525. 2, Fire otherwiſe of a Leaſe for Life with 208 Exception, cauſ; 
Fon. N patet. And therefore it was reſolved, That by e Leaſe of 
Br, patent 29. the Manor, the Woods ſhall-paſs. Vide (c) 38 H.6:33.b. The 
e Lan Led dhe Mane, Cthour faking of the Advert, 
A Plow dant, leaſed the Manor, (without the Advowſon 
* ek appendant, whereby it did not paſs) for Life; and afterwards 
11 Co. 42 ted the Reverſion, Habendum una cum Advocation., 
—_ 18 To -Adrovike ſhall not paſs, for during the Life of the 
13.1100. fo. a. Leſſee it was not appendant: Whereupon it is to be obſer- 
par ow ved, That if a Man grants an Advowſon ap t for Life, 
7% Cr. El. 264, the Reverſion is appendant to the Manpr: But when a Man 
524, 605, 873, leaſes the Manor for (4) Life, except the Advowſon, the 
1 Ad vow ſon in Poſſeſſion cannot be 1 to the Rever 
. 338 456. fion of the Manor 25,5 ng on the Eftate for Life; other 
10 Co. 52,53.2. wiſe on an Eſtate for Years, | 
nb Poph 8,9. 3. That « aq Acceptance of a future Leaſe, to begin di 

3 Leon. * vers Years after, the ſaid Leaſe of the Wood for 62 Lean 

Leon. zo, was preſently (e) ſurrendered, becauſe the Leſſee by Ac 
by Þat.74.Mo,196, ceptance thereof had affirmed the Leſſor to have Ability to 
20d — make the new Leaſe, which he had not, if the firſt Leaſe 
Dyer 46. pl, 9. ſhall ſtand: As if Leſſee for 20 Years takes a Leaſe for three 
57 $8. pl. 2, 3, Years, to begin 10 Years after; it is a preſent Surrender o 
* — the whole Term, for it cannot be a Surrender of the laſt 10 
200. pl 62, 280 · Years, and remain for the firſt 10 Years, and ſo to make 1 
Pe a Pens: Fraction of the Term: Nor can he who hath a Leaſe for 
hy” : 15 * 20 Years ſurrender the laſt 10 Years by any expreſs Surren- 
Br. Leaſe14. der ſaving to him the firſt 10 Years. Vid 14 H. 8. 1, 
2 . 2 Mar. 11:2. 4 Mar. 141. 3 Eliz. 200. 10 Elis. 272. 11 E 
e e. 280. 35 H. 8. 35. 21 H. J. 6. 31 Af. P. 26, 32 H. S. 46 
Lane 2. C. 37 H. 6 17. 14 H. J. 3). 21 H. . 12, 40. 13 R. 2. Dower. 
e. 40 E. 3. 2, 43. 41 E. 3. 13. 44 E. 3, 25, 26. 45 E. 3. 15 


18.8. Flow. 107. 

. K 2 Co b Co. 31 R 8. 0 b. 
rrender-14, 25. 2 Co. 17. b. 7 Co. 38. a. Raym. 148. O Benl. 57, Kew. 

N. 2.5. a. b. Br, citoppe] 210. 2 Sid. 138, "I . 


RY Trin. 


E 


SS Fes KS „„er ee > 


Parr V. Caſes of Leaſes; 12 


— 
— = 


Trin. 41 Elizab. which began 
Hill. 40 Eliz. Rot. 747. 
In the Common Pleas. 


SAUNDER's Caſe. 


we FAunders brought an Action of Walt againſt Mar wund i Beer. 241, 
Aſſignee of the Term in the Tenement for Waſt done in Cr. EI. 633. 

x. digging of Sea coals; the Defendant pleaded in Bar, that the 

feſt Leſſee who opened the Mine, granted to him all his 
_ Intereſt in the Land cum omnibus praſie ¶ Fxcept. & m- 
Ac fer reſervatis ſibi & hered' ſuis tor benefic' & profic Miner 
+ Anglice the Coal-Mine in fred” parcell ter ac omnibus 

arboribus maeremii ;) and averred, that the faid Mine at the 
1 Time of the Aſſignment, and yet, is open. Whereupon the 
i Plaintiff demurred in Law. And on great Deliberation it 
iS was adjudged for the Plaintiff, and in this Cafe three Points a 
* were reſolved. | Dr wake 
1 1. If a Man hath Land in Part of which there is a Coal- jc. 
Mine open, and he leaſes the Land to one for Life, or for ( Ser. 152, 
1 Years, the Leſſee may (a) dig in it: For inaſmuch as the f fac 58 
E Mine is open at the Time, 2 and he leafes all the Land, C. Lir. 54 b. 
5 it ſhall be intended that his Intent is as general as his Leafe Hob. » 
3 


\ 


is; eil. that he ſhall take the Profit of all the Land, and by 2 -JaSc. 
Conſequence of the Mine in it. Vide (b) 17 E. 3. 7.4 b. Fohn Lach ng 1 
x Hull's Caſe acc, and ſo the Doubt in F. N. B. 149. C. well 2 
ö explained. 4 | | — * 

:. If the Mine were not (e) open, but included within the ft 

2 o the Earth = — — — made, in 2 — 252. 
Caſe by Leaſing the Leſſee cannot make 5 45- 

new Mines, for that ſhall be Waft. F. N. F. 59. & 22 H. 6. 7 4,5-9r00 
18, b. acc. 2 Bulſty > 52. 


agrees 258. 2 Sid. 39. 


| Caſes of Leaſes. Pakr Y, 
k agrees 9 E. 4. 8. where it is ſaid, That if a Man leaſes hi, 
(s) :Bulſt252. Land to another, and in the ſame there is a (4) Mine 
12 Tod. ?. (which is to be intended of a hidden Mine) he cannot dig 
9 K. 4.2.5. forir, but if he leaſe his Land and all Mines in it, then 4) 
| though the Mine be hidden, the Leſſee may dig for them; 
F and by Conſequence the Digging of the Mine in the princi. 
Caſe was Waſt in the firſt Leſſee. 
4. It was reſolved, That 4 the Mine was firſ 
opened by the firſt Leſſee, yet if his Grantee dig in it, it 
is Waſt in him. 5 | 
(3) 1 Brownl. «: It was reſolved, that the Exception was (P) void, for 
Acc geg: firſt by the Exception of the Profits of the Mine, or of the 
2 Co. 6: C. Mine itſelf, the Land is not excepted ; and then it follows, 
= 226. Poph. that he hath excepted that which he could not have or tale: 
195. z Bulſt. a, 8. As if a Man aſſigns his Term, and excepts the Timber-trees 
on the Land, or the Gravel, or Clay within the Land, it is 
vpid, for he cannot except to himſelf a Thing which doth 
not belong to him by the Law. And alth it was faid, 
TR 1 _ _ __ open e Mine, and 
thereby commi 0 quodam modo 2 
priated it to himſelf, and by his Wrong had ſubjected — 
elf to loſe the Place waſted, and treble it ſhould 
be a Reaſon that he might keep it to himſelf and ſo con- 
tinue puniſhable for the Waſt of which he was the fil 
Author; but notwithſtanding that, it was reſolved as above; 
for his Wrong which he committeth cannot deveſt the Inte- 
reſt in the Mine, being in the Land demiſed to him out cf 
the Leſſor, and therefore he cannot except that to himſelf 
which belongs to another: And it was adjudged Paſeh, :3 
Eliz. in the Common Pleas, Rot. 820. between Foſter aud 
Odd 64. Miles Plaintiffs, (c) and Spencer and Borde Defendants, that 


— 48, 49. where the Leſſee for Years aſſigns over his Term except 
Cr. El. 17, 18, the Timber trees, and afterwards the Trees were felled, that 
683. 13 See the Action of Waſt was maintainable againſt the Aſſignes, 
695. bl. 3. for the (4) Exception was utterly void for the Cauſes afore- 
tors & ſaid, quod nota bene. And in this Caſe it was ſaid, if Le 


4 L000. 49: ſee for Years deviſes his Term to another, and makes his 
683. 280 l. 6,8 Executors, and dies, the Executars do Waſt, and afterwards 
Poph. 194, aſſent to the Deviſe, in that Caſe although between the 
. Executors and the Deviſee it hath Relation, and the Devi. 
(e)1 2 ſee is in by the Deviſor, yet an Action of (e) Waſt ſhall bc 
boon ohh maintainable againſt the Executors in the tenbit. 80 if 
| Fridgm, f. Grantee of a Term on Condition doth waſte, and afterwards 
l the Grantor enters for the Condition broken, the Action © 
5 Waſte ſhall be maintainable againſt the Grantee in the / 

| 9 , Y 30 E. 3. 10. 4. l. .. 


Ah 


ih 


Pant V. Caſes of Teafes, 13 


Mich. 41 & 42 Eliz. 


Ross x's Caſe. 


Recs Peter Refſe and Aldwick in an Ejectione firme, Moor 392, 399, 
which begin aſeh. 37 Alis. Rot. 499. the Caſe was Gold, 157, 158, 

ſuchz A Leaſe is made to A. and his Aſſigns, Habendum to &*®l-491,492: 

him during his Life, and the Lives of F. and C. and if this 

Limitation during the Life of g. and C. were void or not was 

the Queſtion. And it was adjudged, That the Limitation 

was good; for where it was objected, That when a Man 1 Bulſtr. 136. 

hath two Eftates in him, the greater ſhall drqwn the Leſs, C. He 282. | 

and that an Eftate for his own Life is higher than for the r gulli; 2 

Life of another, and therefore an Eſtate for his own Life, Moor 8. 

and for the Lives of others cannot ſtand together, To that Ci. bit. 47. b. 

it was anſwered and reſolved, That in the Caſe at Bar, the 2 rg. 5 

Leſſee had but one Eftate, which hath this Limitation, ſeil. 446, 472. 

during his Life, and the Lives of two others, and be hath ol. Rep. 178. 


but one Freehold, and therefore there cannot be any drown- 


ing of Eſtates in the Caſe, but he hath an Eſtate of Free- 
hold to continue during theſe three Liyes, and the Survivor 


A 


Mich. 


\ 


= 


- 


Ag 2 Leon. 87, 


SGeldsb. 66, 65, ods the Killing the Privity was determined. But it was. 
gre 


Mich. 42 & 43 Eliz. 
In the King's Bench. 


The Counteſs FSE EWU Caſe. 


Cr. EL. 777, HE Counteſs of Shrewsbury brought an Action on the 

| Cafe againſt Richard Crompton a Lawyer of the Ten- 
ple, and dec That ſhe leaſed to him a Houſe at Will, 
& quod ille ram negligenter & improvide cuſtodivit ignen 
fuum, quod domus illa combuſta fuit : To which the Defer- 
dant pleaded Not guilty, and was found guilty, Sc. And 


( Co. lit. It was adjudged that for this (4) permiſſive Walt no Action 


5. lay, againſt the Opinion of Brook in the Abridgment of the 
(6)Br. Waſt 5?- Cafe of 48 E. z. 25. (1) Maſt 52. And the Reafon of the 
284 — Judgment was, becauſe at the Common Law no Reme- 
Srar.Glouc. c-5- dy lay for Waſt, either voluntary or permiſſive again! 
Dr. & Stud. Leſſee for Life (c) or Years, becauſe the Leſſee had 
3 Intereſt in the Land by the Act of the Leſſor, and it was 
2 Co. 43. 2. his Folly to make ſuch Leaſe, and not reſtrain him by Co- 
Salk. 79. 6 A. yenant, Condition, or otherwiſe, that he ſhould not do 
- ty * Walt. So and for the fame Reafon, a Tenant at Will ſhall 
858. Kl 777, not be puniſhed for permiſſive Waſt. But the Opinion of 
A Littleton is good Law, fol. 152. If Leſſee at Will commits 
* 7. (4) voluntary Waſt, eil. in Abatement of the Houſes, or in 
Lir. fect. 71. Cutting of the Woods, there a general Action of Trefpaß 
Co. Ia. 57-3- lies againſt him. For as it is faid in 2 & 3 Phil. & Mr. 
x Rol. s. Dyer 122. B. when Tenant at Will takes upon him to dv 


8 * 35%» fuch Things which none can do but the Owner of the Land, 


Owen 52. 
a. inthe Party, the Action upon the Caſe will lie for Negligen< 
| - 


e 


although 


* 


mn = Rey oo XX, or, 


par V. Caſes Leaſe ... 
although the Defendant comes to the Poſſeſſion by the Act 
of the Pl. As (4) 12 B. 4. 13. 4. 5. where « Man delivers a 
tam negligenter cuſtodi vit, bone cuſtoate 
— the Action on the Caſe * this Breach * 
Truſt. 80 2 H. 7. 11. if my (b) Shepherd, whom I truſt wi 
my Sheep, and by his Negligence they be drowned, or o- Moor 248. _ 
therwiſe periſh, an Action upon the lies: But in the Dy. 121. pl. ij. 
Caſe at Bar it was a Leaſe at Will made to the Defendant, C. El. 
and no Confidence repoſed in him; wherefore it was a- (6) 7171s 
warded, that the Plaintiff take nothing by her Bill. 


Mich. 43 & A Elis. 
IN TH E 


High Court of PARLIAMENT. 


The Caſe of Ecclefiaftical Perſons. 


AT 2 Parliament held in the ſame Term upon Conſidera- Full. Ch. Hit. 
tion of a Bill for Confirmation of Conveyances made by }. 10. p. 27- 
the Subjects to the Queen, and of Letters Patents made by (a) 8 yo. 
the Queen to Subjects. It was reſolved by the Chief Juſti- 70. a. — 2. 
ces, Popham and Anderſon, and by divers other Juſtices aſ- 75; b. 76. a- 
ſiſtant to the Lords of Parliament in the Upper Houſe, That | _—_ — 3 
Leaſes made to the Queen by Colleges, and Chap- 160, yo 186. 
ters, Wardens of Hoſpitals, or any other having Spiritual or 236. 
Ecclefiaſtical Livings, againſt the Proviſion of the AR of purge, 8 
13 His. (a) cap. 10. are reſtrained by the ſame Act, as well 445. 
#8 Leaſes made to common Perſons. 1'Jones 21. 


1. Becauſe the Eccleſiaſtical Perſans are diſabled by the 1% Cent- 
AR to make any Leaſe, Gift, Grant, Feoffment, Convey- Anrea 6. b. 
ance, or Eſtate, but only in the ſame Form as the Statute — * 

A | « preſcribes ; 43. 2. 44. b. 
301. . 342 >. 


(s) 11 Co. 

6 
G6) 2 laſt. 358, 

68h, 

Co. Lit. 43, b. 


The Caſe of Ecclefiaſtical Perſons. Part V, 
eſcribes 3 and if they are diſabled to make Eftates, then the 
een cannot take any. Eſtate. of them, which is not war. 
ranted. by the ſaid Act. For altho' the Queen by the Com- 
mon Law hath Ability to take it, yet for as much as the 
Parliament hath diſabled them to make Eſtates, the Eſtatet 
made to the Queen againſt the Act are void. 


2. The Stat. of 1 Els, which reftrains Biſhops to make 


Eftates, hath a ſpecial 2 Proviſion, that they may make E- 


ſtates to the Queen; which proves, that if ſuch Proviſion 


IT Co. 70. a. b. had not been made for the Queen, for as much as the Ad 


doth diſable Biſhops to make Eſtates, the Queen could not 


152, take Eſfate;from them againſt the Proviſion of the AR, but 
| 153, 165, 167, no ſuch Proviſion is in the faid Act of 13 Elis. 


W Go: Lie 


44. d. 
; Inſt. 353, 


243. b. 244. a. b· 
248. b. 251. b. 


10 Co. 55 2. 
Co. Lit. 341.2. 
2 Bulſtr. 53. 


Hawk. Max. 
2 Wing. Max.3. 
11 Co.76.2. 


1 Rol. Rep. 16.4. 
Co. Lit. 342. a. 
i) Eyrrue's 
Caſe, Paſch. 
14 Elz. in Cem- 
moni Banco. 


10 Co. 60. % the Patron and Ordinary, | 


3. In divers Caſes the King is (I) bound by Act of Parliz- 
ment, altho' he be not named in it, nor bound by exprel; 
Words. And therefore all Stat. which are made to ſupprel 
Wrong, or to take away Fraud, or to prevent the Decay of 
Religion, ſhall bind the King altho he be not named: For 
Religion, Juſtice, and Truth are the ſure Supporters of the 
Crowns and Diadems of Kings. And therefore it is agreedin 
35 H. 6. 60. that the (c) King ſhall be bound by the Stat. of 
Weſt. 2. (4) cap. 5. which makes Provifion againſt tortious U- 
ſurpations, altho' the K. be not named in the Act. So in the 
Lord Barkley 's Caſe reported by Mr. Plowwden,it is adjudg- 
ed, That if a Gift in Tail be made to the King, he can't alien 
to defreud him in Reverſion, or his Iflue, but is (e) bound 
by the Stat. of Weſt. 2. De donis conditionalibus. And the ſaid 
Act of (7) 1 Elis. proves, That Acts which reſtrain Eccleſ- 
{ical Perſons from waſting their Poſſeſſions, which were gi. 
ven to maintain the Service of God, ſhall bind the King, it 
ſpecial Proviſion had not been made to the contrary by the 

ame Act; Et (g) ſumma ratio eſt que pro religione fact. 
Sir Tho. Egerton Lord Keeper of the Great Seal, agreed in 
Opinion with the * aforeſaid in the principal Caſe: 
Note Reader, the ſaid Act of 13 Elis. hath var conſtrued 
(h) beneficially, to prevent all Inventions and Evaſions againſt 
the true Intent of the Makers of the Act. And therefore it 
was held Paſth. 14 Elis. in the Common Pleas in (i) Eitrue's 
Caſe, That if a Writ of Annuity be brought againſt a Parſon 
or a Vicar on a feigned Preſcription, or by a Grant by hin, 

uppoſed to be made beſpre the 
Statute; and he prays in AM of the Patron and Ordins- 
ry, and loſes by Afton tried, and all this is feigned t9 


, make an Evaſion out of this Act, that this Invention 1s 


11 Co. 69. b. 
Cr. Car. 49. 


taken within the Equity of it; for although the (&) Annui⸗ 

ty charge the Parſon or Vicar and not 4 Poſſeſſions, yet 

it is within the Miſchief, ei, impoveriſhing of the Succel 

ſor, Cauſe of Dilapidations, and Decay of Spiritual Livings 

and Hoſpitals, which are the Miſchiefs W in : l 
| 2 | ream 


P_ 7 


. 


E ee a ws 


a” wa co 4 #c_ A a aa #£Zi . 


_ 4<4A__ 4 a _ 4 


v. Pant V; The Caſe of Ecclefiaftical Perſors. 15 

be Peine: Al, > this Word (fahre) in the Act as 

M r ¶ ex Lon. 

WY ew adjudged in che Com. Pleas, Mich, 37 & 36 Bl. 

he between the Dear and Chapter of Hereford, and the Biſhop | 

tex of Hereford (a) and Ballard, That the Grant of the next (5 (a) Cr. El. 25 

Avoidance of a Berefice by the Dean and Chapter was within Biſho of 

ke che Purview of this Act; ſo it was feſolved there, If a Dean iich. 7 & 38 
. «4 raped pray n out of their Poſſeſſions, Eliz. in Com- 
on Will k is reſtrained by the Equity of the AR; and yet the Rent moni Banco.” 
10 5s not any Part of their Poſſeſſ. within the Words of the AR. ( . 


e icbach been held, That where an Archdeacen made a Leaſg ; Co. 59. b. 

but fot three Lives according to this Act, and the Lefſees made ( -* qa 370. 
« Leaſe for 100 Years, and the Archdeacon, Biſhop, and the 

lia Dean and Chapter confirmed it; yet it ſhould not bind the 

> Succefſor; for if ſuch Confirmation ſhould not be ſaid a Con- 

el veyance within this Act, the Statute would be to little or no 

of ſe, and the good Intent and Purview of the Act would 

For be defeated and defrauded. | 

the And it was held Trin. 30. Flis. in a Caſe depending by 

In Exgliſb Bill in the Exchequer- Chamber, between Hodges P 

, of and (4) Newwcomen Def. by Sir Roger Manwood Ch. Baron, (4) New- 

0 and all the Barons of the Exchequer, That where the Parſon comen's Caſe, 

the 


of Weſton in the County of Glouceſter 3 demiſed his Re- Trin. 30 Eliz. 


dg: Qory to Will. Hodges then Patron of the ſame ReQory for 50 * the — 
— Years, who 14 Eliz. by his Deed affigned it over to Sir 171, 361. 


Jobn T hrogmorton, the Biſhop confirmed this Leaſe 1 E. Rab Rep. 4 


id 1 in the Life of the Leſſor, that the ſaid Confirmations Chf d. 
efi were And in that Caſe two Points were refolved, Cr. Car. 38. 
br 1. That for as much as the ſaid Leaſe was made before the © 5 83. 
1 83. 


Stat. of 13 Elis. and fo not reſtrained by the faid Act, the 
(e) Confirmations made after the ſaid Act to perfect the ſaid (e) Cr. El. 28, 
Leaſe, were not within the Purview or Intention of the Act. 43% | 

2. It was reſolved, that the Grant made by the Patron of C I. * 
the ſaid Leaſe, did () import in it ſelf as well a Grant of 3e. . 
the Term, as a Confirmation of the ſame Term: And ſo one G) on. Lit, 
Deed of one and the ſame Thing by one and the ſame per- 
ſon, to one and the ſame Perſon, and at one and the ſame 
Time ſhall enure to two ſeveral La. ws, ſeil. to a Grant of 
the Intereſt as Leſſee, and to a ation of the ſame In- 
tereſt as Patron. As if (g) Tenant for Life grants a Rent- (g) Co. Lit. 


the Charge to him in the Rev n in Fee, and he by Deed grants it o- 392 
1 ver to another and his Heirs, that is a Grant and Confir- 


mat. alſo to make the Rent good for ever. So if a (H Diflei- (5) Co. Lit. 
for makes a Leaſe for Life, the Remainder to the Difſciſce, 30a. a. 
and the Diſſeiſee grants the Remainder over, it is a good 


yet Grant and Confirmation alſo. | . 
cel- And in the principal Caſe the. Lords of the Parlia- 
77 ment, after the ſaid Reſolution, being informed, that 


divers Deans and Chapters, * Sc. had made 
Leaſes to the Queen, intending that the Queen was 
2 hand by the ſaid AR of 13 Alis. cauſed a Clauſe 
to 


The Caſe Eocieſiaſtical ere Parr. V. 
added in the firſt Branch of the Act of Confirmation 
9. it ſhould not extend to make any Ln, Grant, e. 
a to the Queen by any Ecclefiaſtical Perſon, c. who 
foo Power by the Laws and Statutes of the Realm to 
co. 73-2 make it, which is more than was in the Act of Confirms 
[one] tions in azo 18 Eli. which was done to manifeſt the Mat. 
ter to the Lay-peoplez for it was held by the ſaid I 
That the quaers! ards of the ſaid AR of 18 Elis. ha 
n Co. 76. 2. not ſuch Ecclefiaſtical Perſons to make Leaſes o 


ſtates who by the ſaid AR of 13 Elis. 
= 3 5 Ie derations diſabled. Vide 


3. 40. E 3. 46. The King being Head of the 
. e <p ho Bigg to defeat the Pur · 
view, of an AQ of Parliament made Fro ono publica 
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concerning Leaſes, Aſſuran- 


ces, &c. 
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Paſeh. 25 Eliz. in the King's Bench. 


SyENCER's Caſe. 


87 


Caſe was ſuch : Spencer and his Wife by Deed indent- 
ed demiſed a Houſe and certain Land (in the Right of the 
Wife) to S. for Term of 21 Years, by which Indenture & 
covenanted for him his Executors and Adminiſtrators with 
the Plaintiffs, that he, his Executors, Adminiftrators, or 
Aſſigns, would build a Brick Wall upon Part of the Land de- 
miſed, Sc. S. aſſigned over his Term N and . to the 
Deſendant; and for not making of the Brick Wall the Plain- 
tilfs brought the Action of Covenant againſt the Defendant 
u Aſſignee : And after many Arguments at the Bar, the Caſe 
was excellently argued and debated by the Juſtices at the 
Bench: And in this Caſe theſe Points were unanimouſly re- 
folved by Sir Criſtopher Wray Chief Juſtice, Sir Thomas 
Cawdy, and the whole Court. And many Differences taken 
ind agreed concerning expreſs Covenants, and Covenants in 
Law, and which of them run with the Land, and which of 


them are collateral, and do not go with the Land, and Mor 159. 


where the Aſſignee ſhall be bound without naming of him, 
ud where not; and where he ſhall not be bound although 
he be expreſly named, and where not. WS Oy 

1. When the Covenant extends to a Thing in eſſe, Parcel of 
the Demiſe, the Thing to be done by Force of the Covenant is 


Pencer and his Wife brought an Action of Covenant a» 2 Bulltr, att. 
ainſt Clark, Aſſignee to 7. Aſſignee to &. and the 2. 


1 Show. 284. 
4 Mod. 80. 
13 326. 
alk. 185, 317. 
EQ) Cr. E l. 457. 
r. Car. 25 
14. 0 
1 Ander. 82. 


— 399. 


the 


the Demiſe, or to pay any collateral Sum to the Leſſor, ot 


Len 


4 * 
» 


Covenants, Agreements, &c. PA N V. 


guodammodo annexed and appurtenant to the Thing demiſed, 
and ſhall go with the Land, and ſhall bind the Afignee (a) 
altho he be not bound by ſs Words: But when the Co- 
venant extends to a Thing which is not in Being at the Time 


* of the Demiſe made, it cannot be appurtenant or annexed to 


the Thing which hath no Being: As if the Leſſee covenants 
to repair the Houſes demiſed to him during the Term, that 
is Parcel of the Contract, and extends to the Support of the 
Thing demiſed, and therefore is qguodammodo annexed and 
appurtenant to Houſes, and ſhall bind the Afignee altho 
he be not bound expreſly by the Covenant: But in the Caſe 
at Bar, the Covenant concerns a Thing which was not in ef 


ſeat the Time of the Demiſe made, (b) but to be newly built 


after, and therefore ſhall bind the Covenantor, his Execu- 
tors, or Adminiſtrators, and not the Aſſignee, for the Law 
will not annex the Covenant to a Thing which hath no Being, 

2. It was reſolved that in this Caſe, If the Leſſee had co- 
venanted for him and his (c) Aſſigns, that they would make 
a new Wall upon ſome Part of the Thing demiſed, that for as 


much as it is to be done upon the Land demiſed, that it ſhould 


bind the Aſſignee; for altho the Covenant doth extend to : 
Thing to be newly 2 it is to be made upon the 
Thing demiſed, and the A Ewe is to take the Benefit of 
it, and therefore ſhall bind the Aſſignee by expreſs Words, 


3 So on the other Side, If a Warranty be made to one, his 


Heirs and Aſſigns, by expreſs Words, the Aſſignee ſhall take 
Benefit of it, and ſhall have. a (4) Warrantia Charte, E. N.. 


1275 & 9 E 2. Garr de Charters $0. 36 E. z. Garr. 1. 
4H. 


. 8. Dier 1. But altho' the Covenant be for him and his 
Aſſigns d. the, Thing to be done 'be meerly collateral to 
Lan „ and doth not touch or concern the Thing demi- 
ſed in any Sort, there the Aſſignee ſhall not be charged. As 
if the Lefſee covenants for him and his Aſſigus to build 4 
Houſe upon the Land of the Leſſor which is no Parcel of 


to à Stranger, it not bind the Aſſignee, becauſe it is 


maeerly collateral, and in no Manner touches or concerns the 


Thing that was demiſed, or that is aſſigned over; and there 
fore in ſuch Caſe, the Aſſignee of the Thing demiſed cannot 
be charged with it, no more than any other Stranger. 


(e)z Jones 152. - 3. It was reſolved, If a Man leaſes (e) Sheep or other 


1 Leon. 43. 
Swiub. 324. 


(f) Cr. Car. 
| _ 


Stock of Cattle, or any other perſonal Goods for any Time, 
and the Leſſee covenants for him and his Aſſigns at the 
End of the Time to deliver the like Cattle or Goods as good 
as the 'Things letten were, or ſuch Price for them ; a the 
Leſſee aſſigns the Sheep over, this Covenant ſhall not bind 
the Aſſignee, for it is but a perſonal Contract, and wants ſuch 
(f)Privity as is between the Leſſor and Leſſee and his Adfligns 


of 


—_— 
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Par V. concerning Leaſer, Aſſurances, &e. 
of the Land in Reſpect of the Reverſion. But in the Caſe of 

u Leaſe of perſonal Goods there is not any Privity, nor an ot 
Rev'n(a)butmerely a Thing in A Sion in the Perſonalty,wh ich (4) Leos. 444 
cannot bind any but the Covenantor, (Y) his Executors, of = 9d: 324+ 
Adminiſtrators, who repreſent him. The ſame Law, ifa Man 

demiſes a Houle and Land for Years, with a Stock or Sum of 

Money rendering Rent, and the Leſſee covenants for him, his 

Executors, Adminiſtrators, and Aſſigns, to deliver the Stock 

or Sum of Money at the End of the Term, yet the Aﬀignee 

ſhall not. be charged with this Covenant, for altho' the Rent 564 
reſeryed was increaſed in Reſpect of the Stock or Sum, yet ; 

the Rent did not iflue out of the Stock or Sum ſc), but out of (c) Kelw.153,hy 
the Land only; and therefore as to the Stock or Sum the Co- Hardt. 1 
renant is perſonal, and ſhall bind the Covenantor, his Execu- is ain war 
tors and Adminiftrators, and not his Aſſignee: And it is not 38. 21E.4.29.2, 


x . 
VE. 


Y certain that the Stock or Sum will come tothe . Hands, * + % 
ke for it may be waſted, or otherwiſe conſumed or deſtroyed by -— ho 
a the Leſſee, and therefore the Law can't determine at the Time w_ 
14 Wi ofthe Leaſe made, that fuch Covenant ſhall bind the Afignee, 

5 4. It was reſolved, that if a Man makes à Feoffment by - 
be WW this Word (4) Dei, which 7 8 a Warranty, the Aſſignee * Inft. 255, 
of of the Feaftee ſhall not vouch : But if a Man makes a Leaſe for * Co. $1 b. Cat 
1, ers by this Word Coneeff, (e)or Demiſt, which impliesa Co- Lit. 384. a. 

i; erat, if the Aſſignee of the Leſſee be evicted, he ſhall have Yelv.139. Perks 


a Writ of Covenant; for the Leſſee and his Aſſignee hath the re 6 | 

yearly Profits of the Land which ſhall grow by his Labour Vt. 139. Co, 

and Induſtry for an annual Rent, and therefore it is reaſong- Lit. 384. a. 

ble when he hath applicd his Labour, and employed his Coſt Bat See 

upon the Land, 7,” be evicted (whereby he loſes all) that jc. 54. 2 In. 

be ſhall take fuch Benefit of the Demiſe and Grant, as the 276. F., N. B. 

frlt Lefſee might, and the Leſſor hath no other Prejudice than Mar ab-. 

* Contract with the firſt Leſſee hath bound him to, 1 Kl 544. | 
5. Tenant by the Curteſy, or any other who comes in ts 

Poſt ſhall not vouch (which is in lieu of an Action) But if SOS 

Y Ward be granted by Deed to a Woman who takes Huſ- () + Rol.j4ut 


> T8 an 00 


— 
— 


and, and the Woman dies, the Husb. ſhall vouch by Force of 

this Word Grant, altho he comes toit by Act in Law; So ifa 

Man demiſes or grants Land to a Woman for Years, and the 

Leflor covenants with the Leſſee to repair the Houſes durin | 

the Term, the Woman marries and dies, the Husband ſhal 

bare an Action of Covenant as well on the Covenant in Law 

0n theſe Words (demiſe or grant) as on the expreſs Covenant, |: 
The ſame Law is of Ten't by Stgtute-Merchant or Statyte- "Y 
Tor ot Elegit of a Term, and he to whom a Leaſe for Yearg 2 
10d by Force of any. Execution, ſhall have an Action of Cy» 

enant in ſuch Caſe 5 to the Land, altho they 
meto the Term by Act in 


8.88 SF A KJ K 8 8. 
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r | Covenants, Agreements, &c. . PART v. 
® Poſt. 24.b. for Years, that he ſhall have ſomany * Eftovers as will ſerve to 
N. B. $81.0. repair his Houſe, or as he ſhall burn in his Houſe, or the like, 
during the Term, it is as appurtenantto the Land, and ſhall go 
wth it as a Thing appurtenant. into whoſe Hands ſoever i 
all come, 3 5 
6. If Leſſee for Years covenants to repair the Houſes during the 
2 Term, (a) it ſhall bind all others as a Thing which av 4 oh 
Jac. 2 — 309. nant; and goeth with the Land in whoſe Hands ſoever the Tem 
439- bee ſhall come, as well thoſe who come to it by Act in Law, asb 
a In + 373- the Act of the Party, for all is one having Regard to the Let 
| '57*. for. And if the Law ſhould not be ſuch, great Prejudice might 
accrue to him; and Reaſon requires, that they, who ſhall take 
Benefit of ſuch Covenant when the Leſſor makes it with the 
Leflee, ſhould on the other Side be bound by the lik; 
| Covenants when the Leſſee makes it with the Leffor. 
(6) Rol. 521, 7. It was reſolved, That the Aſſignee (5) of the Afﬀignee 
z Ro! R<P8, ſhould haye an Action of Covenant. So of the Executor d 
Owen 151,152, the Aſſignee of the Aſſignee; ſo of the Aſſignees of the Exe 
| cutors or Adminiſtrators of every Aſſignee, for all are com 
priſed with in this Word (Aignees) for the ſame Right which 
* * was in the Teſtator, or Inteftate, ſhall go to his Executot o 
10 Kl. 5; Adminiftrators; As if a Man wakes a Warranty to one, hi 
EL 584 Heirs and Aſſigns, the Aſſignee (c) of the ANI ſhall vouch 
T and fo ſhallthe Heirs of the Aſſignee: Theſame Law ofthe 
Afﬀignee of the Heirs of the Feoffec, and of every Aﬀlignte 
So every one of them ſhall have a Writ of Warrantia Chartt, 
Vide 14 E. 3. Garr. 33. 38 E. 3. 21. 36 E. 3. Gerr. 1. 131 
Garr. 93. 19 FH. a. Garr. 85, &c. For the 1 Right which 
was in the Anceftcr, ſhall deſcend to the Heir in ſuch Cab 
without expreſs Words of the Heirs ofthe Aſſignees. 
Obſerve Reader your old Books, for they are the Fountaws 
out of which theſe Reſolutions iſſue, but perha by theſe Die 
: rences the Fountains themſelves will be made more clear and 
88 profitable to thoſe who will make Uſe of them. For EA 
(OColit-3H4- ple (4) in 42 F. z. 3. the Caſe is; Grandfather, Father, a 
521. Br. Co. two Sons, the Grandfather was ſeiſed of the Manor of 2 
venants whereof a Chappel was Parcel, a Prior with the Aſſent of bs 
1 Covent by Deed coyenanted for him and his Succeflory, vit 
: the Grandfather and his Heirs, that he and his Covent woul 
ſing all the Week in his Chappel, Parcel of the ſaid Manor, fn 
the Lords of the ſaid Manor and his Servants, Sc. The Grave 
ether did infeoff one of the Manor in Fee, who gare it the 
(e) Co. Lit. 2 Son and his Wife in Tail; and it was adjudged, thit 
22 the Ten ts in Tail, as (e) Tertenants (for the elder Broth 
was Heir) ſhould have an Action of Covenant againſt the Prioh 
for the Covent is to do a Thing which is annexed to the Chapp% 
which is within the Manor, and fo annexed to the Manor, 4b 
is there faid. And Finchden related, That he 4 
3 a 
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Parr V. concerning Leaſes, Aſſurances, &c. 18 

adjudged, that two (a) Coparceners made Partition of Land, () i Rol. 521, 
and one did covenant with the other to acquit him of Suit Co. Lit. 384-b, 
which was due, and that ener to whom the Covenant 5 5: 42.83: 


was made did alien, and the Suit was arrear; and the Feof- nnr Th 


= 58S 2 


de WY fee brought a Writ of Covenant againſt the Coparcener to ac: Rep. 81, 

6. WY quit him of the Suit; and the Writ was maintainable, not- 

mm Vichſtanding he was a Stranger to the Covenant, becauſe the 

;þ Acquittal fell upon the Land: But if ſuch Covenant were 

of made toſay divine Service in the () Chappel of another, there ( 1 Rdd. ,.z 
che Affignee ſhall not have an Action of Covenant, for the Co- | 


[= 


venant in ſuch Caſe cannot be annexed tothe Chappel, becauſe 
the 8 _ not 8 to — * 4 it 2 2 
judged in (c) 2 H. 4. 6. 5. But there it is agree at if the ) Co. Lit. 
mee of D, and FE. 
his Heirs, Lords of the Manor of D. and Inhabitants therein, Cor 13. Br, 
the Covenant ſhall be annexed to the Manor, and there the * may Ie 
Tertenant ſhall have the Action of Covenant without Privi- | p 
ty of Blood. Vide 29 E. 3. 48. & 30 E.3. 14. Stmpkin(d) Si- (N Colts, 
meon's Caſe, where the Caſe was, That the Lady Bard, ; 471 de 
by Deed granted a Ward toa Woman who married Sizpk. S. a- 165, Hob. 
zinft whom the Queen broughta Writof Right of Ward, and L Rol. Rep. f. 
ey vouched the Lady Bardolf, and afterwards the Wife died, ©” H. ais, 
by which the Chattel (e) real ſurvived to the Husband ( (e) t Rol 
reſolved that the Writ ſhould not abate) the Vouchee ap- Co. Lit. 5 


the 


S 


w and ſaid, What have you to bind me to Warranty? 

Br, e Husband ſhewed, how that the Lady granted to his Wife 
dich before Marriage the ſaid Ward; the Vouchee demanded 

Cs; WM udgment for two Cauſes. 


1. Becauſe no Word of Warranty was in the Deed; as to 
that it was adjudged, that this Word (/) (Grant) in this () Co, Liz; 
iſe of Grant of a Ward (being a Chattel real) did import 3% + 
n it ſelf a Warranty. | Bo I 
2, Becauſe the Husband was not Aſſignee to the Wife, nor 
privy. As to that it was adjudged, That he ſhould vouch, for 
bis Warranty implied in this Word (Grant) is in Caſe of 4 


of bis battel real fo annexed to the Land, that the Husband who 

with mes to it by Act in Law, and not as Agee, ſhould take 5 
woul enefft of it. But it was refolved by Wray Chief Juſtice, and, . „„ 
or, e whole Court, that this Word (Conceſſi or demift) in Caſe > Co. Lie, 
Jung) Freehold or Inheritance doth not import any Warra n- (by 32H.8.c 34 


„ 11 H. G. 41, acc, vide 6 H. 4. 12 H. 4. f. 1 H 5. 2. Moor 159. 


n g. Covenant Br. 22. 28 H 8. Dier 28. 48 E. 3. 22, Chir 523. 
1. EN.Z, 145, C. 146. G 181, 9 Elis. Dier 251. 26 H. B. 3, Mats hg 
pro . 7-18, 32 H. 6, 32. 22 H:6, Ft. 18 H. 3. Covenant 30. 238, 239: Gp. 
appt UN. 8, Covenant, 46 H. 3. 4. 38 E. 3. 24. See the Statute CA M83, 
x, ) 32 H. 8. cap, 24. which Act was reſolved to extend to + Jones 194. 


Nenants which touch or concern the Thing demiſed, and Saen 152, 


ur to collateral = Srile 316, 31, 
* D Co. Lin . 
D a | 
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Mich. 29 & 30 Eliz. in a Wri 
f Error in the Excheque 
Chamber. 


Sr1ncsBY's Caſe. 


Lingsby and Frances hisWife brought an Aion of Covent 


8 $ Leon. 160, NS in the King's Benchagainſt Reger Beckwith, and declare 
| | | againſt Roger Beckwith, and dec 
Jank Cents. on an Indenture tripartite between the Defendant Rogr 


Iſſue by Ny prius was tried for the Plaintiff, and Damage 
afſefiled, a 
£2 FI | Bench. And now in a Writ of Error in * the Exchequt 
27 Eliz. e. 8. Chamber before Anderſon Chief Juſtice of the Common Pla 
v9 . Manwwood Chief Baron of the Exchequer, Windham, Ft 
Leon. 161. n, and Rhoges, Juſtice of the Common Pleas, and Gent us 
Oent. 262. Clark Barons of the Exchequer, and of the Coif, it ws 
ei. 26. ſolved that the ſaid Judgment was erroneous; for it app® 
a by the Plaintiff's own Shewing in his Declaration, that the 
Plaintiffs only cannot maintain an Action of Covenant, 3 
te other Covenantees ought to have (I) joined in the 40 
©) 1 Bolſt. 26. on with them, notwithſtanding the Words (S .44 % 
1 Sand. 155- cum (c) quolibet & qualibet eorum ;) for as to theſe Mom 
(e) Leon. 161. this Di was agreed: When it appears by the Per 
= Len. 4. ration, that every of the Covenantees bach, or is to have,ſere 
Intereſt or Eſtate, there, when the Covenant is made * 


* 
— 


arr V. concerning Leaſes, Aſſurances, &e. 19 


dvenantees, & cum quolibet eorum, theſe Words cum quo- 

ibet eorum, makes the Covenant ſeveral in Reſpect of their 

-reral (a) Intereſts. As if a Man by Indenture demiſes to (9) Antes 7. b. 
A black Acre, to H. white Acre, to C. green Acre, and (6) Jenk. Cent. 
ovenants with them, and gucliber eorum, that he is lawful 262. Bridg. 63, 
Owner of all the ſaid Acres, c. in that Caſe in Reſpect of 

he aid ſeveral Intereſts by the ſaid Words, & cum quolibet 

rum, the Covenant is made ſeveral: But if he demiſes to 

hem the Acres jointly, then theſe Words cum quolibet go- 

um are void, for a Man by bis Covenant (unleſs in Reſpect 

f ſeveral Intereſts) cannot make it firſt joint, and then to 

nake it ſeveral by the ſame or the like Words, cum quoli- 

et eorum: For altho' ſundry Perſons may bind themſelves, 

5 . eorum, and ſo the Obligation ſhall be (c) joint (c) Poſtea 21,b, 
r ſeveral at the Election of the Obligee; yet a Man cannot | 

4) bind himſelf to three, and to each of them to make it (4) 2 Rrownl. | 
int or ſeveral at the Election of ſeveral Perſons for one and 205. Telv. 17, 
e ſame Cauſe ; for the Court would be in Doubt for which 


. 


ef them to give Judgment, which the Law will not ſuffer, 

7” ps it is held in 3 H. 6. 44. J. There it _—_ that one 

* rought a Replevin againſt two Perſons for an Ox, who 

een de ſeveral (e) Avowries, each b himſelf in his own (e) Plowd. rpb, 
Fight; and there by Advice of all the Juſtices, both the —— 8 
* lvowries abated for the Inconveniency, that if both the If: 1 K. z Firz. 
rl 7 ſhould be found for the Avowants, the Court could not Avowry 262. 
eie Judgment to them ſeverally for one and the ſame 
ig. _ Alſo the Covenantor in the Caſe at Bar would be 

* livers Times charged for one and the ſame Thing; and 

"Re erefore the ſaid Words £9 cum quolibet eorum, are in ſuch 


ſe but Words of Amplification and Abundance, and can- 
ot ſever the joint Cauſe of Action. And it was alſo reſolved, 
That an *-Intereſt could not he granted jointly and ſeveral- * gaym 65. 


6 
y: As if a Man grants prorimam advocationem, ( 2 or (f) oy 


4 ukes 3 Leaſe for Years of Land to two jointly, and ſeyer i, 
King, theſe Words ſeverally are void, and they are Jointe- 
"__ IF ſo if a Man makes a Feoffment in Fee by Deed to 


bree, and warrants the Land to them, & cuilibet eorum 


2 us Warranty is joint and not ſeveral: But in ſuch Caſe, i 
mul dejr Eſtates were ſeveral, their Warranty ſhould be ſeveral 
un dingly: But « Power or Authority, as to make Live- | 


: () or fo fell, Se may be joine and ſejers), or there (g)Jeak. Gn, 
hey dave not any Iutere or As l but are as Seryants tq ( Abtes 1 
Abet. Vide 16 Elis. Dier 337, 338. acc. Sir (hb) Anthony r 


„ 's Caſe, 6 E. 2. Covenant (i) Br. 49. 12 H. 4. 18, in Benl. 228, 299 
ee. And for this Error the Judgment was reverſed. Ber 332, 33 
Won "her Error was aſſigned concerning the Fiſke ; but as to $5 Tesa. . 


u the Court did not deliver any Opinion, © Antes f. &, 
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Paſch. 35 Eliz. 
| RosEwEL's Caſe. 


297,98 DH Etweeri Moor end Roſewe! it was «Judged „ That if; 

2 85 a. * B Man bargains and ſells Land in Fee, = covenants to 
468 oor 143 make further Aſſurance to the Barga inee as his Counſel ſhall 

591. 806. deviſe ; in this Caſe the Bargainee (a) himſelf although he 

0 of hg be learned in the Law cannot deviſe the Aſſurance, but ſome 

133. Fitz. Bar. of his Counſel ought to deviſe it; and therewith 3 the 
149- Ct 20%. Books in (5) 6 H. 9. £9 (c) rr H. 5. 21. a. for if the Par 

(c) Foltez 20.2. himſelf might deviſe it, then it would be no Plea to {, 


55G: Hg, 920d conſiliuns now dedit adviſumentum. Vide (4) 26 K 
(2) H. . bd. e | A | : 


TO 
i 
- = * 1 
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Paſcb. 35 Eliz. 
I the King's Bench. 


C:.£1.298,299 ON Stafford Eſquire brought an Action om the Caſe 
Moor 595, 596. (which Dogan in * Kim, Bench, Hill. 34 Rot. 64) 
c Gloceſtr") 2gainit Ralph Hggiubottom Parſon of Littleton up 
"OF 205. un Severn, becauſe the Defendant upon good Confideration 
| mentioned in the Declaration, did promiſe that he would 
make a good and lawful Eſtate and Aflurance in Law of the 

ReQory of Titileton aforeſaid to the Plaintiff diſch 
| of all former Bargains, Sales, Sc. made by the Defendant 
4 during the joint Lives of the Plaintiff and Defendant, 2s l 
1 Counlſel learned of the Plaintiff on Requeſt made, ſhould 
1 de aqdpiſed: And alledged that one Maurice Tovy vi 
. of the Plaintiff's learned Counſel, and gave his Ad- 
vice to the Plaintiff, That the Defendant ſhould = 

dd Lata eee eee, e 


— 


* 


Parr V. concerning Leaſes, Aſſurances, &c. 20 
a Leaſe by Indenture to the Plaintiff of the ſaid Rectory 


with the Appurtenances, to have to him during their joint 
Lives, Oc. and the Plaintiff gave Notice to the Defendant 
of the ſaid Advice, and requeſted him to perform it, which 
the Defendant did deny to do, c. The Defendant plead- 
ed Non Aſſumpſit, and it was found for the Plaintiff. And it 
was moved in Arreſt of Judgment, that this Advice of the 
Plaintiff's Counſel ought to be given immediately by the 
Counſellor himſelf to the Defendant, and not to-the Plain- 
tif, and he to give Notice as above. And the Defendant's Agtea 10. b. 
Counſel did rely Rrongly on the Book of 11 II. 5. 21. for Br Condit.247. 
there it is held by all the Juſtices, that the Counſel ought Cr. El. 298. 
to be given to him who ought to make the Eſtate, and not | 
to him with whom he is of Counſel: And they inſifted 
much on the Words of the Book; but on Conſideration of | 
the Book, and on the Reſidue of the ſaid Caſe, afterwards Cr. El. 298, 
in the ſame Year fol. 23. J. it appears plainty; and fo it was 
reſolved, That the Intent of the Judges was not, that the 
Counſel could not be given or ſignified to the Party who 
ſhould make the Eftate, but only to the Covenantor, be- 
cauſe it is Matter whereof by Intendment he who ſhould 
make the Eſtate (without Notice given) could not have 
Knowledge. And it was refolyed, That it would be more N 
proper that the Counſellor ſhould give his Counſel to him 1 Rol. 424. 
with whom he is of Counſel, and he to give Notice thereof | 
to him who ſhould make the Eſtate. And altho' he hath Perk. Sed. 77/. 
two or three of his Counſel, yet none of them may give 
Advice to him who is to make the Eſtate without his Requeſt, 
38 he would not uſe their Advice in lach Caſe, 

it is Reaſon that the Counſel be given to the Party with 
whom heis of Counſel, for perad venture he may miſlike it, and 
will not have it notified. 2. It is leſs miſchievous; for if the 
Party himſelf notify other Advice to him who ſhould make 
the Eſtate than the Counſellor gave, if the Covenantor 
knows it, he may refuſe; if he do not know it, and the 
Counſel .notified is according to his Covenant or Agree- 
ment, if he perform it, he is excuſed; and if it be not ae- | 
cording to his Covenant or Agreement, he may refuſe it, and 1 Rol. 424. 
ſo no Miſchief to the Party ; but if the Counſellor ſhould 
pie Advice to him who\ſtould make the Eſtate, he may 

ignorant, whether he be his Counſel or not. And after- 
wards Judgment was given for the Plaintiff for the Cauſes 
es alledged Vide TE 4. 1. C2. 6 H. 3. 4. 4, 14 H. 8. Gr. Rl. 2s. 
31, Þ, | ; PRES) ve” 


Covenants, Aretments, &c, Parr V. 


Hill. 38 Eliz. 
In the Fng's Bench, 


$T1L e's Caſe. 


FIT Frampton and Stile. in Debt pon an Oblige 
Gr, El. 472. tion; the Defendant ſaid, that it was on Condition to 
E Brown), - perform Coyenants in an Indenture, hic in Curia prolat, and 
291, Co. Lit. 1n Truth the Deed was not in ented, but wrote hc inder 
\ 1 > xx * turg: And it was adjudged, that it was {a}. not an Inden. 
r. Ja ture, although it was in two parts; for the Words of a Deed 

th b)Co Lirt3s'b. cannot make it indented; But to 45 Maki of an Inden 
| 2 le ture there ought to be a manual AQ of Indenting of the 
(3) Parchment, or Paper; and becauſe the Defendant did 
not 82 any Indenture, the * had Judgment. x} 


5 5 | Paſeb 38 Eliz.. 
Rox 85 1 Error, In the Ki ing' s Benth, 


Sir AxrRON Marn's Caſe. 


Go. t qa Cafe in Effect was, That Sir Anthony Main did 
— for. 244 "Cele. leaſe certaip Land to Scor for 21 Years by Indenture, 
256, Yocr 452, and covenanted that at any Time during the Like of Kot 
453- CE 450, upon Sutrender-bf his Leaſe, Sir "Anthony, Ec. would make 

79-2 And 18. 4 new Lyaſe during the Reſidue of the Years, and bound 


— himſelf to perform the Covenants, Oc. And now in Debt on 


the ſaid Obligat. by cot againſt Sir Auth. he pleaded that cc 


did not ä Se. To which Scor replied, and ſaid, ou 


R 4+ 


al. _ n — nn 8 


reer 


— Oo =sB 
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part V. concerning Leaſes, 4ſſurances, &c. bw” 


after the ſaid Leaſe Sir Anthony had acce « Fine for 

conuſuns de droit come geo, &c. and by the ſame Fine grant- 
and rendred the Land to the Conuſee for 80 Years; Up- 

on which the Def did demur in Law. And it was adjudged 

for the Pl. And in this Caſe three Points were reſolved : 

1. That S. Ant. Main had broke his Covenant without a- 

ny (4) Surrender made, for by the faid Fine levied by 


force any one to do a Thing which will be vain and fruitleſs Winch. 29. 

(c) Lex nemin cogit ad vana ſeu inutilia peragenda: But it TE $59,479 
would be yain to compel him to make a Surrender to him — "24 
Fo cannot take it; and altho the Leſſee in this Caſe by the Poph. 109. 


ordsof the Indenture ought to do the firſt AR, ſtil. to make . 26- 

e Surrender, yet when the Leſſor hath led himſelf A. . 0. 
not ply to take the Surrender, but alſo to make a new Leaſe 3-1 ; 
according to the Covenant, for this Cauſe the Lefſors Cove- ©: © 355, 
nant is broke without any Surrender made. Vide 32 E. 3. (4 x 1 $50. 
Barre 264. £9 21 E.4.(e) 55. a. If you are bound to enfeoff Co. Lit. 221. 
me of the Manor of D. before ſuch a Feaft, if you make rent 
Feoffment of the ſaid Manor to another before the ſaid Feaſt, 79. a. __ 
you have forfeited your Obligation, altho' you repurchaſe the 13 H. * 23. b. 
Land again before the Feaſt, becauſe you were once diſabled — : 

to make the Feoffment. And therewith agreeth Temp. E. 1. 44 all 26. 


ER IN XF TAS 7 


Hardr. 387. 


7 H. 4 16. 2. 
$ Co. $3: a. 
= G F » —_ Oo Beni. 7- . 
Caſe J. S. ſhall have an Action of Covenant without Re- 2 2 R | 
queſt. And that in Ecfect is all one with the rincipal Caſe, fete e. „ 
z. It was reſolved that in the Caſe at Bar, If: ard. 387. b. 


the ſaid Term Co. Lit. 127. a 


Fot notwithſtanding that might make the Surrender, yet in Jes 89. 2. 
ſich Cale Keef ſhoul : 5 


making any Surrender; for true it is that he may Surrender; ( 7 Co. 15. a. 
dur allo true it is, that Sir Ant bony after ſuch Surrender can- . N B. 145K. 
not make the new Leaſe, which was the Effect that the For- 2 Rol. Reps i 
cadet ſhould * 1 and therefore in as much as the Leſ. 332, 347. 
or hath diſab ed himſelf to make a new Leaſe, which is the 1 
and End bf the Surrender, and that which he ought, ©,* Al 
to do On bis Part, the Leſſee Hall not be enforced to make 
tie Furrender, which is the firſt Thing to be done on his Part, 
* ; | for 


A8 A8 F 8 


him rte 2 
for 80 Years, he had (b) diſabled himſelf either to take a: Rep *. 
Surrender, or to make a new Leaſe ; and the Law will not 2 348, 408. 


d have an Action of Covenant without (4) 88 if - 
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_ the Parſon is not obliged to refign until the Prior hath ten. 
- dred him a Deed of t 


| h 
| . 


393, e Eaton Eſquire, and Roger Monox Gent. brought 


286 Het. 26 lis. againſt Thomas Laughter. The Defer 
; _ dant demanded Oyer of the Bond and Condition; and it ap 


_ © bounden Rich' Ramsford after lawful ex. had be- 


Dok the ſaid Jane, fituate in London, now in the Occu, 
_ * pation. of William Fitizw. Eſquire, If then the ſaid 
 - © Richard Ramyford do or ſhall either in this Life-tim? 

E purchaſe to the faid Jane, and ber Heirs, and Afigrs, 


Covenants, Azreements &c. PART V. 
for by the Surrender he would loſe his old Term without i 
Poſſibility of having the New according to the Leffor's Co- 
venant. And therewith agreeth 14 H. 4. 19. a. 7. Ca) Par- 
ſon of the Chureh of G. was bound in an Obligat. of 100 J. to 
the Prior of E the Condition was, That if the Parſon refign 
his Church withincertain Time tothe Prior for a certain Pen- 
ſion as they could agree, that then the Obligation ſhould be 
void; and afterwards and within the Time, the Prior and 
agreed of a Penfion of 51. yet the Parſon did refuſe 
to reſign. And the Opinion of the whole Court was, That. 
had agreed of the Penfion, yet the Parſon is 
until he be ſure of the Penfion, and that 
he cannot be without Deed. And therefore in ſuch Caſe 


e ſaid Penſion, by which he might 
bifwrofic 92 Mo 


- 


ll. 8 


Trinit. 37 Eliz. 
In the King's Bench. 


£ 
Lavcnrters Caſe. 


an Action of Debt on a Bond of 4001. bearing Date 


by the Bond, that Richard Ramsford was alſo bound 
in the faid Bond with the Defendant jointly and ſeverally: 
And the Condition was in Effect, That if the within 


4 tween him and Jane Gilman Wife of Henry Gilman de- 
< ceaſed, and together with the ſaid Zane, do and ſhall law- 
« fully ſell and alien in Fee-fimple, or Fee-tail, all the great 
Meſſuage with the little Tenement thereunto adjoining, 
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— 
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Parr V. concerning Leaſes, Aſſurances, &c. 


1 Lands, Tenements, and Hereditaments, of as good Right, 
« and of as good Value, as the Mony by him received or 
&* had by or upon his Sale or Alienation of the Premiſſes 
« ſhall amount unto: Or elſe do or ſhall leave unto her 
the ſaid Jane as Executrix, or by Legacy, or other good 
« Aſſurance or Conveyance, as much Mony as ſhall be b 
him received u uch, c. that then, Sc. And vlead- 
ed that the ſaid Richard Ramsford married the faid Zane 
1 Decemb. 27. and that the ſaid Jane died 8 Auguſt 31. 
and the ſaid Richard Ramsford ſurvived her; The Plaintiff ; 
ſhewed by Way of Replication, that the faid Ramyford and 
Zine Paſch. 30 Elis. for 3201. levied a Fine of the Premiſ- 
es to John T hompfon and William Keren, and to the 
Heirs of John Thompſon ; and that the ſaid Ramsford did 
not purchaſe Lands, 'Tenements, or Hereditaments, of the 
Value * to 75 yp and 1 er, neque reli- 
it pred. Jane pe m ihſius Rich. ut executrici, . 
* 1 on this Plea the . Counſel did demur an 
in Law. And on great Deliberation Judgment was given 
by Popham Chief Juſtice and the whole Court againſt the 
Plaintiff: And the Reaſon and Cauſe of the Judgment was, 
That where a Condition of a Bond conſiſts on two Parts in | 
the (a) Disjunctive, and both are poſſible at the Time of (4) 1 Kol 447; 
the Bond made, and afterwards one of them becomes im- 4 | 
poſſible by the AR of God, the Obligor is not bound to + Ce. 4%: b.. 
orm the other Part: For the Condition is made for the 26, 266. 
nefit of the Obligor, and ſhall be taken beneficially for Cr. El. 396, - ' 
him, and he hath Election to perform the one or the other 18357, 
for the Saving of the Penalty of his Bond: And when one poph, 96. 
Part is become impoſſible by the AR of God, it is as benefi- O Beal. 8. 
cial for him as if that Part of the Disjunctive which is become DIY , 
impoſſible had been only the Condition of the Bond: And fo Moor 395 396. 
when one became (v) impoſſible by the Act of God, which by Co. Lit. 225. a. 
no Induſtry he could perform, his Bond is faved, althoug L_ 693. 
he doth not perform the other, quia (c) impotentia excuſat (%) 1 Jones 
legem, And in this Caſe at Bar, for as much as Zane died 171, 172, 179, 
before the ſaid Ramyford, ſo that he could not leave to the ban ns +4 
ſaid Fane, either as Executrix, or by Legacy, or other Af. 54, A 
ſurance, ſo much Mony as ſhould be received by him, Oc. 554. 555. 556, 
and fo this Part of the DisjunRive became impoſſible by the * 
Ad of God. Vide (4) 30 H. 6. Barre 60. (e) 15 H. J. 4. Co. Lit 20 —4 
His. Dier (f) 162. between Arundel and Combe And the Cr. El. 864. 
in (g) 21 E. 3. 29. 5. is not like this Caſe. For there n 2 
a the Time of the Bond made, and at the Time when the ß 
ition was to be performed, one Part of the Diejunctive 1 Kol. 419,420, 
nas not poſſible to be performed, for there the Heir of his (Cot * 
yy yas not in fers nf OOO . 
, Cd 21. b. 68, a. 8 Co. 172. b. 9 Co. 73. a. 10 Co: 139. b. „ 
5 1585 ee 05 Log 2 6 e 7 Jöbyer 262; pl. 30. mne 
. rr 432 * 112. & 1 45% 
We 47, lt 40 OOO 
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Fri. 38 Eliz. Rot. 1734. 


In the Common Pleas. 


497, 658. e would make, either by Deed-Pol}, 
pl. Is, or by Indenture, Sc. So in the principal Caſe, if * 
| uſe 


the Covenantor ought to have done the firſt Act, and fo the 
Default is in him. FO Ire TI 


- . Sn ef * 1 Wl I ET] 


I Hill. 39 Eliz. - 4" 
In the Common Pleas. 


| _.___ MarnzgwsoN's Caſe. 

Er. El. 408, Etween Mat beauſon and others Pl. and Lygiate Def, the 
| 470, 471. | Caſe was ſuch 5 Charter-party indented between theMa- 
l. 30 145. gerandthe Owner of a Ship of the one Part, and George Ly 
2 | ate and — . = 11 Fart. ad rhe Mw 
Maſter and Owner covenant with the Merchants to ſhip certain 


1 
1 . 


2 


. 


SO ERF NN A 7 & a 6 


of the Merchants on the ſaid Indenture. 


' 


Part V. Concerning Leaſes, Aſſurances, &c. 23 
Merchandizes at ſuch a Port . Sea, and to tranſport 

them to the City of London, for which each of the Mer - 

chants covenants ſeparatim with the Maſter and Owner, that 

one Merchant ſhall pay 3 J. another 3 J. &c. & /ic de cæte- 

ris. And the Words of the Covenant conventunt ſe pa- 

ratim, &c. and in the End is this Clauſe, Et ad (a) per- (a) 2 Rol. 149. 
formationem omnuium & ſingulorum conventionum ex parte 

præd Mercatorum per: mplend, guililet Mercatorum pred 


ſeparatim obligat ſeipſum prefar Magiſtro & proprietariis, 


in double the Freight. And now on one of the ſeveral Co- 

venants an Action of Debt was brought againſt Lydiate one 

o which the De- 

fendant (Y) pleaded, That the Seal of another of the Mer- (6) cr. El. 40: 
chants fixed to the ſaid Indenture was broke from the Deed ; 

upon which the Plaintiff did demur in Law. And in this 

215 it was reſolved : © | | 

1. That although the Merchants join in Covenant, eil. 

conventunt (c) ſeparatim, yet this Word, ſeparatim, makes (c) 2 Rol. 149; 
it ſeveral Covenants, and not a joint Covenant. Alſo the ſaid Cr. El. 3 


later Clauſe, ad per format ionem omnium & ſingulorum, &c. (4) 11 CO b. 


is in Law ſeveral, by Reaſon of this Word egaratim; and (i def 46. 
this Word ſhall be referred to the ſeveral Covenants before. 2 Rol. — * 
2. It was reſolved, That although the Covenants on the Doct. placir. 
Part of the Maſter and Owner were joint, yet the Covenants 259, 29, 253. 
on the Part of the Merchants ſtood ſeveral ; and for this Gad plac” 
Cauſe if (4) the Seal of one of the Merchants be broke from 269, 262, 263. 
the Deed, it ſhould not avoid the Deed, but only a- ©": 545. 
ainſt him: But if any of the (e) Seals of the Maſter or Rach 124. 
ners had been broke from the Deed all their Covenants 1 Show. 28. 
had been defeated. And if the Deed had been raſed in the N. =. 
Date after the Delivery, it had gone to the whole. But : 7 415 
when the Covenants are ſeveral, they are as ſeveral Deeds E El. 408. 
wrote in one and the fame Piece () of Parchment. And Judg- 3 — 7.1 * 
eo was given Coe), Vide (g) 2 H. 7. 14 H. 8. 5. Br. Algen 
30 E. 3. 31. 33 in Afſ. « 3. 3. in Debt per Finchden, 43. 
K K 36. anne TR" 


Co. Eat. 129. 


pl. 13. 
Er. EL.716, 
Moor 645. ont 


nant 3. 
Co, Lir. 209. a. 
43H, 6.16. b. 


75. 
NZ. Det. v1, 


that Doctor Leun was Judge of the Court, & quod iden 
Fuer nec deviſavit, nec appunttavit aliquam relaxatic- 


" deviſed and directed it. Otherwiſe it is, if the 9 


Covenants, Agreements, &. Parr V. 


Ss ie 


CE” — „ 8 * — * _ —ä— 


5 


Trin. 41 Eliz. Rot. 3252. 
In the Common Pleas. 


15 LAM B's Caſe. 3 

N Debt on a Bond by Lamb Executor of D. again} 

Brownwent, with Condition, That if the Defendant 
* ſhall in the Term of 8. Michael next, in the Prerogatiye 
4 Court of the Archbiſhop of Canterbury give unto the ſaid 
D. his Executors or Aſſigns, ſuch ſufficient Releaſe and 
*« Diſcharge, c. as by the Judge of the ſaid Court ſhall be 
thought meet, that then, Se. The Defendant ſhewed, 


nem, ſeu exonerationem, &c. ſecundum formam, &c. upon 


- which the Plaintiff did demur in Law. "And it was adjudg 


ed for the Plaintiff; For in as much as the Judge was (a) a 
Stranger to the Condition, and the Condition is for the Be- 
nefit of the Obligor, and the Performance thereof ſhall fave 
his Bond, he hath taken upon him to perform it at his Pc- 
ril ; and therefore he ought not only to have done the (6) 
firſt AR, but ought io to have procured 3 to have 


bimſelf or his Council ſhould deviſe. Yide (c) 33 H. 6. 1 


adjudged accordingly, (4) 36 H. 6. 8. J. 32 E. 3. Barre 264.6, 
2 E. 4. 2. 8 E. 4. 2. 15 E. 4. 5. b. 22 E. 4. 43. b. 9 H.). 
d. 17. Oc. vide 7 (e) E. 4. 13. b. it was ſaid, If a Man be bound 


to make to a Man a ſure, ſufficient, and lawful Eftate in 
certain Lands by the Advice of J. D. if he make an Eftate 
to him according to the Deviſe of J. D. be it ſufficient of 
not, lawful or not lawful, yet his Bond is ſaved. 


Mich. 
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| Mich. 42 & 43 Eliz. 
In the King's Bench. 


| Brxovenron's Caſe. | 
JN Debt in the Common Pleas by Broughton againſt Pret- 

ty on a Bond, the Condition was; That where the Plain- | 
tif was bound in a Bond of 200 J. for the Defendant, for the () 1 Vent. 


Payment of 100/. to A. B. If therefore the Defendant ? — -Y 
M ſhould ſave and keep harmleſs the Plaintiff for all Suits, ; 30. — 
aſt « Quarrels, and Demands touching and concerning the ſaid 2 Bulftr. 94. - 
ne « Bond of 200 l. That then this Obligation to be void, At = E. 83. 
yo the Day of Payment of the 100 l. the Plaintiff came to the | 1 
id Place where the 100 l. ought to be paid, and perceiving no Owen 19. 
nd Perſon there preſent to Pay the 100 /, for the Defendant, he CONS 
be to ſave the Penalty of his Bond paid the 100 J. to A. B. and 288, 340. 
d, now brought this Action on his Counter-Bond ; and on Nom Dyer 187. pl. 4. 
x uit dammificatus pleaded, the Plaintiff replied, and ſhewed 3 2 
105 all the ſaid ſpecial Matter; and thereu the Deſendant (b) Doftrin© 
. demurr d; And it was adjudged that the Plaintiff ſhould 2 _ 
. c Cr. - 
x $0 
ze have followed: And it is not neceſſary that the Plaintiff be 105. 
we 3 Bulftr. 23. 
5 22 A 
2. A. . 
0) harmleſs, as by Releaſe, Payment, or otherwiſe. Vide dition 165. 
ee 
.b, 
. b, 
1 — — — —ñ4 Ie 


Mich. 43 & 44 Eliz. 
nn the & ing's Bench. 


The Dean and Chapter of WIN DSO Caſe. 

N the King's Bench, between the Dean and Chapter of Ce. Eb 447, 

Windſor and Hyde, the Caſe was ſuch; A Man demiſed 1 | 

a Houſe by Indenture for Years; the Leſſee for him and bis Moor 399, 400. 
Xcutors covenanted and granted with the Leſſor to repair 1 

the Houſe at all Times neceflary, The Leſſee aſſigned it o- 

er o Nya, who ſuſlered it to decay; the Leſſor brought 28 

. | — 


h 
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ion of Covenant againſt the Aſſignee. And it was adjudg 

ed by CO. Chief Juſtice, and the whole Court, that thi 

Action of Covenant did lie, although the Leſſee had not 
(s) Moor ay, covenanted for him and his Aſſigns 3 and (4) fuch Covenant 
which extends to the Support of the Thing demiſed is 
$52, 553- - dammodo appurtenant to it, and goes with it. And in Reſet 
1 Send 238. the Leſſee hath taken upon him to bear the Charges of the 


8 — Reparations, the Yearly Rent was the leſs, which goes to 


1 Sid. 147. the Benefit of the Aſſignee, & (I) qui ſentit commodum ſen- 


3 tire debet & onus. It a Man grants to one (c) Eſtoven 


to repair his Houſe, it is appurtenant to his Houſe. E. N. 3. 
nnen If the Toffee covenants to difchay 


| Antea 16. 4. b. the Leſſor de omnibus oneribus ordinariis & extraor ding 


Sede 1004, 7g, and to repair the Houſes, an Action lies againſt the 
1 Co. 99.a. Affignee. P . 
Co. Lir.231. +. 2 Jail. 489. Cancr 142. 3 Keb. 592. (c) Ant. 17, b, FN, B. 181. 


Paſch. 43 Eliz. 
In the X ing s Bench. 6 


Sir THOMAS ParMen's Caſe. 


Co. Ent. 36. JN an Action on the Caſe between Baſſer and Maynari 

* on the general Iſſue the Jurors gave a ſpecial Verdict o 

ne 3 this Effect; Sir Thomas Palmer was ſeiſed in Fee of 8 

Noy 32. great Wood, and ained and ſold to one Cornford and his 

Moor 692,691. Aſſigns 600 Cords of Wood to be taken by the Aſſignment 

of Sir Thomas; Cornford aſſigned his Intereſt to the Plain 

tiff, and afterwards the ſaid Sir Thomas fold to the Defer 

dant ſuch Quantity of Wood as would make 4000 Cords, to 

be taken within the faid great Wood, at the Election of 

the Vendee.. And afterwards Sir Thomas aſſigned to the 

Plaintiff 600 Cords of Wood to be taken by him, who fer 

led them; and the Defendant took and converted them, 

af Oc. And Judgment was given for the Plajntiff, And in this 
(#)Goldst.134. Caſe two Points were reſolved: * . 

Rot 1. That Cornford had an Intereſt which he might (40 il 
inch 29. fign over, and not a Thing in Action, or a Poſſibility ; For it 
10 Winch 29. fign over, and not a in Action, or a ty 45 , 
Cr. El. $20. was reſolved; That if Sir 7 h. did not affign them to Cornfr 
1 fete y. on Nequeſt, Coryford might take them without (b) Affgm. 
Cr. Jac. 481. for the Grantor cannot by his own AR, or Default, _ 


; 
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vert, or derogate from his Grant; then it follows that he 

had an Intereſt which he might aſſign over. Yide 44 E. * c 

43. K where the (4) Prior of Zetton ſeiſed of a Wood called (77. Cr. £820, 
Hoſley, by Deed by Aſſent of his Covent ſold the ſaid Wood 44E 3. 43.b, 


two Years next following (except 40 of the beſt Oaks to be 2 J, 
taken at the Election of the Prior) the Vendee for Short- * 
neſs of Time upon the End of the Covenant requeſted the 

Prior to come and chuſe his Oaks, and he would not come, 

wherefore the Vendee ſuffered 30 of the beſt Oaks to ſtand, 

and the others he felled. And there Iſſue was taken on 

the Requeſt: Which Caſe is not well abridg'd by Brook, a 
Tit. Reſervation 3. for there he has omitted the Re- 45˙ * 
queſt; But Firs. Tit. Barre 204. bath truly abridged , Rep. 

it. Take heed, Reader, of all (5% Abridgments, for the 

chief Uſe of them is as of Tables to find the Book at 

large. But I exhort every good Student to read and rel 

only on the Books at large, as in another Place I haye advi- 

ſed. And with this Reſolution agreeth the Book in 8 E. 3. (c) 2 Iaft. 411, 
5. & 54. J. where the Caſe was; 7. had a Houſe and a 

Carve of Land, and he had reaſonable (c) Eftovers in the 

Wood of another by View and Delivery of the Baily, Cc. 

If he takes Eſtovers without View or Livery, | he is a 

Treſpaſſer, although he takes leſſer than he ought to have 

by his Delivery: But if Z demands his Eſtovers, and the 

Owner of the Wood or his Baily will not deliver them to 

bim, 7 may have an Aſſiſe. Vide 5 E. 3. 64. 5. & 55. 4. 

2. It was reſolved, That admitting the Aſſignment to (%; Keb. 493. 
the Plaintiff to be void, yet after that the Trees are felled, Cr. El. 820. 
the Defendant (4) could not take them: As if I grant 1000 Pm. zum. 
Cords of Wood to one to be taken at the Election of the 
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Trin. 2 Jac. 
In the King's Bench. 


The Counteſs of R UTLANDS Cafe. 


Moor 723, 724, Nabel Counteſs of Rutland brought an Action of Treſpaſ 
725« CrJac.29. I againſt Roger Earl of Rut for breaking her Houſe 
| and Cloſe, called Pykering Houſe, and Lady Park, at Eyker- 
ing in the County of Nottingham : The Defendant pleaded 

Not Guilty; and now this Term on Evidence to a ſubſtan 

tial Jury at the King's Bench Bar, the Caſe on the Evi 

dence was ſuch ; Edward Earl of Rutland was ſeiſed i 

Fee of the Manor of Eykering, whereof the Houſe and 

Cloſe in which, &c. were Parcel, and by Indenture beat- 

ing Date 10 Martii, 21 Elis. for the Augmentation of the 

Jointure of the faid Counteſs, then his Wife, covenanted 

with Sir Gilbert Gerrard, Knight, and Tho. Holcroft, El 

his Brother, that he before the End of ZYiniry Term then 

next following, would aſſure by Fine, or other Conveyance 

the faid Manor to the ſaid Sir Gilbert and Thomas in Fee, 

which Fine or other Conveyance of the ſaid Manor of Ha. 

kering ſhould be to the Uſe of the ſaid Earl and the faid 

Jabel his Wife, and the Heirs of the ſaid Earl, which lu. 

ture the ſaid Earl acknowledged before a Maſter of the 

Chancery, the 284 Day of the ſame Month, and the fame 

Day it was inrolled; and the next Day, il. the 2900 D:y 

of March by another Indenture between the ſaid Earl of the 

one Part, and the Lord Burg bley, Sir Gilbert Gerrard and o. 

thers, of the other Part, for the Advancement of thoſe wio 

ſhould ſucceed him in the Earldom; and for the Advance. 

ment of the Heirs Males of the Body of 7homas Earl af 

Rutland his Grandfather, covenanted with the Lord B:rg' 

| ley, Sir Gilbert Gerrard and others to convey the ſaid Mi 

Note, Sir Gilb. nor of Eyler amongſt others to the ſaid Ld. Hug. Sir Gil. 
was Party to Gerrard and others, or to ſome or one ofthem before the Feiſt 
3 ladem of the Annunciation of our Lady nextfollowin g, which Afurance 
* ſhould be to the Ule of the ſaid Earl Edu. and to * 
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Males of his Body, and for Default of ſuch Iſſue to the Uſe 
of the Heirs Males of the Body of the faid Thomas Earl of 
Rutland with divers Rem'rs over. And afterwards the faid 
Eaward Earl of Rutland, by the ſaid later Indenture, cove- 
nanted and granted with the Parties thereto, That if the 
{aid Earl Ed. ſhould not convey ſufficiently the ſaid Manor 
amongſt others as is aforeſaid, betore the ſaid Feaſt of the An- 
nunciation of our Lady, that then the ſaid Earl Edu. and his 
Heirs would ſtand ſeiſed of the ſaid Manor of E. to the ſaid 
Uſes contained in the ſecond Indenture. No Fine or other Aſ- 
ſurance was levied or made by the ſaid Earl Ew. before the 
End of Trin. Term: And afterwards, ſcil. 11 Sept. next fol- 
lowing, the ſaid Earl acknowledged a Note of a Fine of the 
Manor of E. only to Sir Gilbert Gerrard and T homas Hol. 
croft, and to the Heirs of Sir Gilbert; and the 18th Day 
of the ſame Month acknowledged another Note of a Fine 
of the ſaid Manor of E. amongſt many other Manors men- 
tioned in the laſt Indenture to the Lord Burghley, Sir Gilb. 
Gerrard and others, Parties to the laſt Indenture, and to the 
Heirs of the Ld. Zurghley; and both were entered in Octab. 
Michaelis then next following. And it was proved by di 
vers Witnefles, That the ſaid Earl Ew. as well before the 
Indentures as after the Fine levied, told them, That the 
ſaid Counteſs ſhould have the Manor of E. for her Jointure. 
And in this Caſe four Points were reſolved by Sir Jobn 
Popham Chief Juſtice, and the whole Court. | 
1. Altho the Indentures being made for declaring of the 
Uſes of a ſubſequent Fine, Recovery, or other Affurance, 
to certain Perſons, and within a certain Time, and to cer- 
tain Uſes, are but directory, and do not bind the Eftate or 
Intereſt of the Land; yet if the Fine, Recovery, or other 
Aſſurance be purſued according to the Indentures, there 
could not be any bare (4) Averment againſt the Indentures (2) 2 Co: 55.4 
taken in ſuch Caſe, that after the making of the Indentures, 28 b. 
and before the Aſſurance by mutual * of the Far. Pim. 0% 
ties it was concluded and agreed that the Aſſurance ſhould Cr. fac. 29. 
be to other Uſes: But if other Agreement or Limitation of 2 Anderſ-46,47. 
Uſes be made by Writing, or by other Matter as high or jy, + 119% 
higher, then the laſt Agreement ſhall ſtand; for every Con- 
tract or Agreement ought to be diffolved by Matter of as 
high 2 Nature as the firſt Deed, (b) Nihil 775 2 b dach lib.2: 
naturali equitati, unumguodęue diffolvi eo hgamine, quo li- *- 35. 
gatum eſt, Alſoit would be _ u Matters in Writing — * * 
made by Advice and on Conſiderat. and which finally import 6 C 43. b. 
the certain Truth of the Agreem. of the Parties ſhould be con · dert . * 8. 
trolled by Averment ef the Parties to be proved by the incertain : 
i E 4 Teſlimom 


Cr. Jac. 512. 


Reidgur, 3335 


be taken, That the Fine, Recovery, or other Aſſurance was 


ſonable that the Parties ſhould be admitted to ſhew the 


A entures, to make a Hotchpotch and Commixture of both, 
| ig Perſans and ERateg, © 
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Teſtimony. of ſlippery Memory. And it would be dangerous 
to Purchaſers and Farmers, and all others in ſuch Caſes, if 
ſuch nude Averments againſt Matter in Writing ſhould be 
admitted. a 

2. It was reſolved, That if the Form of the Indentures be 
not purſued, as for the Quantity of the Land, or the Time 
within which, Sc. in theſe Caſes, and other like, where the 
Indentures be not purſued, Averment without Writing might 


to another Uſe or Intent than is contained in the Indenture : 
For inaſmuch as the Indentures are not purſued, it is rea- 


Cauſe and Reaſon why they were not purſued by Reaſon of 
the new Argument ſubſequent, which in ſuch Caſe might 
be as well by Word "2 riting, 

3. It was reſolved, That although the Indentures are not 
purſuant in Circumſtance of Time, Quantity, Perſon, and 
the like, yet if no other new Agreement can be proved, the 
Afurance ſhould be in Judgment of Law to the Uſe con- 
tained in the Indentures. 

4. That in the principal Caſe the Fines could not be di- 
reed by both the Indentures, that is to ſay, by the firſt In- 
denture to the Uſe of the Earl E4ward and IJſabel his Wife 
for their Lives; and by the ſecond Indenture to the Earl and 
the Heirs Males of his Body with the Remainders over, li- 
mited by the ſecond Indenture, and ſo the Fines to work on 
both the Indentures (although peradventure ſuch was the 
Intent of the Parties) and that for three Reaſons : 

7. The Directions and Declarations of the firſt Indentures 
were controlled and fruſtrated by the ſecond Indentures, and 
therefore the Fines could not be directed by both. 

2. The Indentures import ſeveral diſtin& and divers Con- 
tracts and Eſtates, that is to ſay, one to the Earl and [/abe! 
bis Wife, and to the Heirs of the Earl, the other to the 
Earl only, and to his Heirs Males of his Body, with divers 
Remainders over; ſo that the Fines ought for the Manor of 
#yker to be directed, either wholly by the firſt, or wholly 
by the ſecond, without any Fraction or Diviſion of Eſtates. 

It would be againſt the Words and Intent of both the 


which by their Creation were ſeveral and diſtinct in Time, 
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Caſes of Executors. 


Hill. 26 Eliz. 
In the King's Bench. 


Russt1's Caſe. 


Dward Ruffel as Executor of William Ruſſel brought 1 And. 177,1 
| an Action on the Caſe againſt Thomas Prat and Mar- 
ery his Wife; and declared, that William Ruſſel was — — 
poſſeſſed of a Cheſt with divers Jewels, Goods, and Sums 1 jones 17 
f Money (and declared what in certain) in it, and that the 
ud William loſt them, and that they came to the Hands of 
agery dum ſola fuit, that is to ſay, 6 Jan. 1 Eliz. And 
tfterwards the Teſtator died, & gu, pred” Margeria dum 
lg fuit, did convert the Goods to her own Uſe, Cc. The 
Defendants pleaded in Bar a Releafe of the Plaintiff made 
0 them, Sc. To which the Plaintiff ſaid, That at the Time 
ff the Releaſe made, he was within the Age of 21 Years, c. 
dn which the Defendants did demur in Law. And the great 
Queſtion (which was often argued at the Bar and Bench) 
ys, Whether the Releaſe of an Infant Executor having 
roved the Will ſhould bar him or not. And it was argued 

ut the faid Releaſe ſhould bar him for divers Regſons. 

1. Becauſe the Executor repreſents the Perſon of the Te- 
ator, and all that which he doth is in the Right (and as 
the Perſon) of the Teſtator, and not in his own Right; 
nd therefore his Infancy is not to be reſpected. 
2. The Law which enables him to take on him the Þ 30 
targe of the Will, and to prove it, and to bring Actlens, * 28 

d to do Things which belong to the Office of an Execu- Lit. . 2 
Ir, the ſame Law enables him to make Releaſes and Ac- Firz. infant. 15. 
Juttances without any Regard tohis Nonage. As the (4) Ki 1. wy" 
all not avoid Leaſes or Grants in Ref) ct of the Infancy of Caloin's Caſe. 
e 


364. by 
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„** ** * 
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other Corporation ſhall not avoid any of their Deeds 9 
| Grants, for the Infancy of their natural Capacity, becauſe 
they do them in another Right and Capacity. 
3. It would be inconvenient that an Infant Executor ſha 
compel the Debtors of his Teſtator to pay the Debts to hin 
and that he ſhall not have Power to acquit or diſcharge then, 
(. 4. They cited divers Books in the Point, 16 H. (a) C. Rs 
| leaſes 45. the Opinion of the whole Court, that a Releaſe made 
| (5) Moor 146. by an (b) Infant within Age, as an Executor, is good, and be 

cannot avoid it. And the ſame Law is of a Releaſe made by: 

Feme-covert Executrix; and ſo the Releaſe of the Husbandi 
nought worth, as there it is ſaid, 18 H. 6. 4. of a Feme-corer, 

and 18 E. 4. 10. of a Feme-covert, 21 E. 4. 13. & 24. 0 
an Infant and Feme-covert, and 16 H. 7. 6. But on great 
Deliberation, and on Conference had with Anderſon Chict 
Juſtice of the Common Pleas, Manwood and others, Juſt: 
ces, it was reſolved by Sir Chriſtopher Wray Chief Juſtice, 
Sir Thomas Gaway, and the whole Court of King's Bent, 

2 Moor 146. that the (b) Releaſe was no Bar, and principally for 3 Reaſon, 
ROT 2 Becauſe — 3 2 Bar it would be a Devaſiavi, 
138,164, Swinb. and charge the Infant of his own proper Goods. | 
2, GS Lit. 2. It would do a Wrong, 6 by his Relezke 
3 Leon. can never do. 85 

1 Jones 420, 3. In making of this Releaſe he doth not purſue his Office, 
1 Kol. 730. Cr. nor perform the Duty of an Ex or: And therefore it was well 
1 5 Te gg. agreed, That all things which he doth (c) according to the 
1 Brownl 22 Office and Duty of an Ex or ſhould bind him: But Thing 
Cr, El. 43,671, which he doth againſt the Office of an Ex or ſhould not bind 
On. % bim, foraſmuch as he is within Age. The Office of an Exc 
8. ac. "ax * (as appears in 20 H. 7.5.4.) is to do his Office (4) truly, 
Co, Lit. 172. 2. N and lawfully, and all theſe he breaks when be 
IN 1277: waltes the Goods of the Dead: But it was reſolved, that 
266. 1 Brow; on Payment or Satisfaction to an Infant Executor, he might 
120, acquit and diſcharge the Debtor for as much as he receives: 
(4) 8 Co.133.2. But it was reſilvel 


400 16 ll. C. de. out Satisfaction, for his Proſeſſion would be no Impedimentt 


Wr r mc. cc. =» 


2 + 


Fele 122. ab. yet ſhe can do nothing to the Prejudice of her Husband: BY 
8 Ht ab without Queſtion in fuch Caſe the Releaſe of the Husband 


5E.3.45.Barher's Caſe, 18H.6.4.89 18,E.4.10. 21. E.. 13. C 
| 2H.7.15. 222 nd 
ke) neon. 193. wards on aWrit of E Ic uiry of Damages returned after the 0. 
154. Mer 196. of (8) 25. cop. 8. Judgment was given for the Plaint 
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Parr V. 
And on the ſaid Act a Writ of Error was brought in the Ex- 


chequer-Chamber, where it was unanimouſly agreed That ()Plow.278.b. 
the laid Releaſe was no Bar. And ſo this Point was reſolved 28 8. intra in 


by all the Judges of Elend: But divers other Errors were Caf. . 


alli and moved as well in the Declaration, as that the Raym. 481. 
plea was diſcontinued; and afterwards the Parties agreed, cl. 917. A. 1. 


and for Error in the Proceeding the Judgment was reverſed. 4 <a 


And note, good Reader, by theſe Reſolutions you will bet- 10 Co, 52. a. 
ter underſtand the ſaid Books before cited, & alios ejuſdem ( Plow-278.b, 


farine. And Sir T homas Gaweady ſaid in this Caſe, that an 12 * 1rd 
Executor might well (a) releaſe any Action before Probate, in Middleron's 


for altho he could not have an (J) Action, yet the Intereſt Caſe. Fitz. 


of the Action is in him (c) 21 E. 4. 24. 4. acc, * 


Raym. 481. 1 Rol. 91. A. 2. Co. Lit. 292 b. Hutt. 31. 10 Co. 32. 9 51. 


Perk, Scct. 482. (c) Dy-135. pl. 13. (4) Br. Execut. 117. intr. in Mi , 
2 Show. 275 . 372. bl 2 b 7 A iqdlcton's Caſe. 3 Lev. 59. 


. 
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Paſcb. 1 Jac. Ig 
n the Common Pleas. 


 MrppitroN's Caſe. . 


wes adjudged in the Common Pleas between Middleton TY 
und Rimot, That an Ex or before Probate might (a) re- (ile az 
leaſe an Action, although before Probate he could not (5) have Roſle!'s Caſe, 
an Action, for the (c) Right of the Action is in him; but if 5 . 
4 releaſes and afterwards takes (4) Adminiſtration, it ſhould FR: 37 6 
not bar him, for the Right of the Action was not in him Co. Lit. 292 b. 
u the Lime of the Releaſe. Yide (e) 18H. 6. 43. J. Greisbrook's _ G 
Cale, Plozw. Com. 277,278. (f) 21 E. 4.24.4. Two Executors (b) Plow.293.b. 
prove the Will, the third refuſes, yet he may releaſe, (g) Lit. 280. b. 281. 2 
N. If a Man be bound to pay a Sum at a Day to come, a 2% ++ * | 
Releaſe of all Actions before the Day bars it, yet before the fb, Cafe. 

ay he cannot have an Action of Debt, and ſo the O. Firz. Execu- 
7a of Sir Thomas Garedy in the Caſe hefore was now ads ers 107- Br. 


- 
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Executors 49. 
E 
ig . 9 Co, 39.4, 


« 917. 2. 2. Co, Lir. 292. b. Went. 51, Perk ſect. 482. 
2 oor 119, 126. Swinb. 281. Er. 


+10 $ l, g. 23. b. Br. 
in aer Caſe. (p) Lir, cl. 512. £ it ö r jb. % Br. Keuter 14 p 
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Hill. 40 Eliz. Rot. 119. 
In the Common Pleas. | 


* 


HARRISONV Caſe. 


Co. Zat. 24 Obert Green brought an Action of Debt on a Bond & 
| Eat 7 & 40 * William Harriſon Adminiſtrator of the 
Frida " Goods Chattels of Thomas Sidney : The Defendant 

: _ #; pleaded, that the Inteſtate was bound in a Bond in the Na 
K BE tuws of a Statute-Staple, beyond which he had no Goods 
: > _ &c. The Plaintiff replied, that there were Indentures of De. 
YT Pol. 925. ce made to perform Covenants in certain Indentures 
XN? Azz Wh h were all rmed hitherto ; upon which the Deter- 
i. dant demurred. And it was adjudgd that the Plaintiff 
» *3'RSep.495- ſhould recover; for a Debt due by Bond ſhall be paid be- 
ty, fore a Statutezmade to» perform Covenants, when none of 
r. Jac. 9, 35, them then were, nor perhaps ever would be broken, but 
— ao are Things in Contingency, and in futuro; and therefore 
Er. Cat. 363. ſuch Poſhbility which peradventure may never happen 
Cr. El. 46. ſhall not bar 1 and due Debts by Bond or other Spe. 
55 12 b. cialties. And if ſuch Statutes to perform Covenants ſhould 
winb. 370, bar others of their due Debts, little or no Debts would be 
Owen 72. aid. Er nota bene, that it was adjudged in the Nigg! 
* LE >< ench by Popham Chief Juſtice, and the whole Court, Hil. 
442 Elis. that if a Man recover Debt by Judy ment in the 

e np King s Court, this Judgment ſhall be pai re. Bonds in 
cage. b. the Nature of a () Statute Staple or Merchant; for Judg 
. a. Cr. E. ment given in the King's Court is higher than ſuch Statutes 
275, #4, 735, which are private Records, and portable by the Conuſee in 
822- 2And.160. his Pocket. Bot Judgments given in the King's Court o 
rRol. 926. ortlinary and judicial Proceedings, which remain in the Cu * 
Telv. 29, 133. ſtody of a. {worn Officer, are. Records which are preferred m 
2 3 in Law before ſuch Statutes. , And the Law preſumes, ſh 
"I judicium readithr in invitum ; and ſuch Judgments ſh 
| aid before Recognizances acknowledged by the Aſſent of the ih 
Parties in any of the King's Courts which may be acknowledged BN * 


3» 
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46 K. 6.6. a. ; 


ina private Manner; and it is not material whether the Juogh * 
or Recognizance, or Stat. be firſt; but be the Judgment „ 


Parr V. Gafes off Execytors. 29 
or laſt, it ought to be firſt ſatisfied. And ſo it was held by (a) Swinb. 
the whole Court of Common Pleas, between (a) Pemberton 369, 370. 
and Bartram, Paſch. 32 Elis. Rot. 225. which ſee before in 4 Co. 59- b. 
the End of the Sadlers Caſe, in the fourth Part of my Re- 

pats. „ . ” . 71 4 


LES eee . "Us f 
Hill. 40 Eliz. 
Ie the Common Pleas, 


Prccorts Caſe. 


get Adminiſtrator of Longfield durante minors tu Cr. #0 
P 2 Long field brought an Action of Debt in the Come Ee. 9 
non Pleas on a Bond againſt Gaſcoigne and Furthee;, And 
(a) averred that A. Longſield was within the Age of 21 (). dd Rep. 
Years; To which the Defendants pleaded an inſufficient e Y 
Bar; on which the Plaintiff — And for as much as Cr . N 
the Bar was inſufficient, now the ion was, whethet Cr. Car. 240.] 
the Declaration were good or not. And the Doubt was, ro Wh 
When Adminiftration is granted durante minore ætate, how noggin 
long it ſhould endure, ſcil. to the Age of 21 Years, or to cir. 86. _- 
what, Age it ſhould continue, And 2 the Court 2 Sid. 
confer d with f Doctors of the Civil Law openly jn 
Court. And it was held by them, That Adminiftration Au- 
rante minore &tate ſhould ceaſe at the Age of () 17 Tears; (g) poſtea 29. b. 
and if ſuch Adminiſtration be committed, the Executor be- Cr. El. 60 
ing of the Age of 1) Years it is void: And for this Cauſe | 22 46, 
it was adjudged by the Court, that the Declaration was in- 2 Brownl. 237 
lufficient ; for per aps the Executor was of the Age of 17, 248. * 
or 18, Oc. and within the Age of 21 Years as the Pl. hath Sen 
werred; and yet the Plaintiff's Adminiſtration was deter- Rat 526, x 
mined ; for which Cauſe it was awarded, that the Plaintiff 918. 
ſhould take nothing by his Bill. 0 Van, 

| 92 
Cr. Jac 590. 


Yelv. 130. 2 Sand. 213. 2 Jones 48. 1 Mod. Rep. 299. Swinb. 43, 286, 2g Fe 
z Kol. Rep. 209. Doc ttin. Jock $6. 7 | dep | * 0 4 * 7 Hob: 251 * 
U 'F . 


555 


Moor 462. 


Mich. 


Te. 128, 130. 


mow * 


Caſes of Executars, Par . 


„ 
S . 


Mich. 41 & 42 Eliz. 
In the Common Pleas. 


Prince's Caſe. 


| IE Treſpaſs quare clauſum fregit, between ohn Prin 
2 n T Plaintiff, and Viiliam Simpſon Defendant, the Caſe wy 
Cr El 718.719. ſuch; One Jackſon bei of a Term for Years, hal 
Leon. 278 ng po | 
(s) 1 Anderſ. Lie Fames and Fane, and made his Will, and made Jun 
ey Gr. Ja& his Daughter (then of the Age of 12 Years) his Executrix; 
7'Co.67.b. and then deviſed the ſaid Term to Zames, then alſo within 
Swinb. 283. Age, and died. Adminiſtration durante minore ętate of 
(6) -- a Zane was committed to her Mother who took Husband; 
© Andere, James died, the Husband took Adminiftration of his Goods, 
32: Cr. Jac. and ſold the ſaid Term, Zane took Husband ; and the Que- 
is, 7'9.;. ſtion was, whether the ſaid Sale was good or not. And in 
7 March 128. this Caſe three Points were reſolved by the Juſtices of the 
(a) 3 z Y | 
Cr. El. 719. Common Pleas. | 


Go 7 ID. b. 1. That fuch an Adminiſtrator durante minore etate, 


© ; 6Co.67. b could not (a) ſell any of the Goods of the deceaſed, unleſ 
(z) Antea 29-2. it be of Neceſſity, for Payment of Debts, or (c) bona peri. 
1 Brownl. 46, turn, for he hath his Office « of Adminiſtration pro bono & 


101. 2 Brownl. 


247, 248. commogo of the Infant, and not for his Prejudice. Alſo he 
Cr. El. 602. can't (4) aſſent to any Legacy, unleſs there be Aſſets to pa 
22 . Debts, &c. and ly he can't doany Thing to the 


Vaugh. 93. Adminiſtration are, Adminiſtrationem omnium & ſingul- 
Cr. Jac. 5$99- rum bonorum ad opus, (f) commodum, & utilitatem exect- 


2 Jones 48, 7716 durante ſua minore etate, & non titer, nec alio mods 
1Mod.Rep.299- committimus, &c. | 

— 4 2. Such Adminiftration doth ceaſe at the Infant's Age of 
. gi, as it was adjudged between Piggot and Gaſcoign, Hil. 


full Age or within Age. And in this Caſe it was ſaid, 
That —— was given in the King's Bench 9 5 
i 3 I 4 8 : 65 * b 6 


Nr V. Caſes of Executor 30 
is, between Vere and (a] Feſferies, that where one bath Vere's Caf 
oods only in an inferior Dioceſe, yet the Metropolitan of Paſche 22 E- 
e fame Province pretending that he had ona notabilis in pn Bank le 
vers Dioceſes, committed Adminiſtration, this Admini- () 8 Co,1 45. a. 
ation is not void, but voidable by Sentence, becauſe the 2 Jones 78. - 
etropolitan hath Juriſdiction over all the Dioceſes in his eng 2. 
ovince, and therefore it cannot be void, but voidable by ; Gulſtr. 176. 
atence ; but if an () Ordinary of a Dioceſe commits Admi- 4 Leon. 212. 
tration of Goods, when the Party hath Bong notabilia in Rol. Rep. 
ndry Dioceſes, ſuch Adminiſtration is meerly void, as Cx. El. 457. 
ell as to Goods within his awn Dioceſe as elſewhere, be- Moor 145, 693. 
uſe he can by no Means have Juriſdiction of the Cauſe : * 357. 
id true it is that ſuch Judgment was given, Hob. 412 - 
* „ 8 wd. 281. 
(8) Plow. 281.2. 2 Leon. 155, Cr. Bl. 41. 


Mich. 40 & 41 Eliz. 
In the King's Bench. 


CovLrTsRrs Caſe. 


DObert Coulter brought an Action of Debt on a Bond of Moor 527. - 
401. againſt Wilkam Ireland Executorem Teſtamenti 8 min 
lim voluntatis Rich. Hunt; The Defendant plead- 1 Rol. 922. 
that he had fully adminiftred, and ſo nothing was in his 

nds 3 on which they were at Iflue, and the Jury gave a 

al Verdict; That the faid Richard Hunt was bound to 

e Defendant and his Son in a Bond in the Nature of a 

atute Staple of 5001. and that the Nefendant was Execu- 

(of his own Wrong, and had 140ʃ. of the Goods of the 

caſed in his Hands, and retain d the ſaid Goods in his 

ands to ſatisfy himſelf Part of the ſaid Debt of 500. 

0d whether the ſaid Retainer by an Executor of his own 

ng was lawtul or not, was the Queſtion. And it was ob- 

15 * the Defendant in ſuch Caſe might retain for di- 


ons. . 
þPaintiF hath by his Declaration affirmed him fore Exe- | 
BYTE ER” | FUForens . 


* 


(s) Ra i 


47. 2 Co. 4. b. 


| Rent-Service incurred during the Diſſeiſin ſhall be recoup! 


| te) Cr. El. 631. 


14 1 Rol. 922, 
El. 63 1. 
Moor 527. 
1 Brown. 103, 


304, -1 
Rep. 208. 
1 Sid. 76. 
Yelv. 137, 138 
Clayron Kep. 
116. pl. 203. 
Sw inb. 237,381 
2 Vent. 130. 
Godb. 217. 
Sril. 337, 338. 
Chan. Rep. 32. 
INS 
) Dy. 2. pl. 7- 
(7) Co. Lir. 
35 a. 357. b. 
Co, 67. 2, 
12 Aff. 20. 
Br. Dower 59. 
Br. Aſſiſe 181. 
Br. Damage 56. 
6 Co, 58. a. 


all the Creditors) would contend to make himſelf Executoto 


Executor of his own Wron 
2. Altho' an Executor of 
ainſt a rightful Executor, or againſt an Adminiſtrator, ye 
he may retain againſt the Pl. who is a Creditor as the Def j 
{5 eo potius becauſe he hath affirmed him Executor in hi 


ſhall have againſt the one, and not againſt the other. 
- 3. In divers Caſes one who is in of his own Dong ſhallre 
o hath 


Value of 13 l. the Diſſeiſee ſhall recover but 3 J. 43 E. z. N. 
mages 37. The Diſſeiſor ſhall recoupe all in Damages which 


he hath expended in amending of the Houſes, 14 E. 4.2 
mages 92. 24 E. 3. 50. 14 Af. fl. 124. acc. 8 A, 5. 5 


9 E. z. 8. 4 H. 7.11. 14. b. acc. and in 40 Af. p. 56. the Vit 
ſhall retain the 30 Part of the Profits hs 25 the King u 
Reſpect of her Right of Dower which ſhe hath to the ſame 
Lands. So he who is (e) Guard. in Socage of his own Wrong 

have reaſonable Allowances. But it was reſolved by 
the whole Court, That an Executor of his own Wrong 
ſhould not (J) retain, for from thence would enſue great lt 
convenience and Confufion ; for Every Creditor (and chief 
when the Goods of the deceaſed are not ſufficient to fatis 


his own Wrong, to the Intent to ſatisfy himſelf by Retainer 
by which others wauld be barred. And it is not realhnable tha 
one ſhould take Advantage of his own Wrong; and if the Las 
ſhould give him ſuch Power, the Law would be theCaule ah 
Occaſion of Wrong, and of the wrongful Taking of the Goods0 
the deceaſed. And the Law of God faith, Non facias mali 
ut mae fiat bonum, & melius eſt omnia mala pati, quam ms 
conſentire. And it is clear, that all lawful Acts, (g) which « 
Executor of his own Wrong, or a (Y) Diſſeiſor, or Abats! 
Oc, doth, is good. And therefore if a Diſſeiſor or Ab 
tor endows a — who hath Title of (i) Dower it! 

ood, and ſhall bind the Diſſeiſee: But if a Woman # 
bath Title of Dower diſſeiſes the Tenant of the Ladd 

e cannot endow her ſelf by Retainer. Alſo if a Womi 
who hath Title of Dower occupies the Land as Guardi 
in Socage by ber own Right, and not as rightful Guard 


ur V. Caſes of Executor. 


\ ſhall not endow her ſelf ge la pluis beale; for that is id 

ſudgment given in the King's Court. Alſo if a Womar 

Who bath rightful Title of Dower be party or privy or con- 

eng to a Wrong, the (2) Aſſignment of Dower to her is (8) 2 Co: G41 
id; as if ſhe procures one to diſſeiſe the Tenant of the 3 Co. 78. a. 
;nd, to the Intent to be endowed by him. And the naming pon 58. . 
e Defendant Executor Teſtamenti & ultime valuntatis, 15 E. ph go > | 
2 doth not prove him lawful Executor, for ſo every Exe- Br. Dover Is, 
tor of his own Wrong is named, and there is no other (5) J. Br. A& 


m of Writ or Count. And as to the Caſe of Recouper in 3 


ummon in the the Value of the Common ſhall not 7) Co. 1 


tecoup d, for by the Regreſs of the Diſſeiſee, he ſhould 348. 2. 


v2 M emages in the Caſe of Rent Service, Charge, or Seck, 357. b. | 
was reſolved, that the Reaſon of the Recouper in ſuch 4 Not. 269+ 
all eis, becauſe otherwiſe when the Diſſeiſee re-enters, the plow. 5. . 
ath rages of the Rent Service, Charge, or Seck, wou d be 54. b. 
e Te ied, and therefore to avoid Circuity of Action, and (c) B. Brat, 100. 
e we ruitus oft evitandus, & (4) boni Fudicis eſt lites dirimere, (6) 1 B. — 
o thut lis ex lite oriatur, the 2 during the Diſſeiſin ſhall 102. Yelv. 132. 
of tie recoup'd in = But if the Diſſeiſor ought to have | \ on Rep. 


bare an es or Recompence for it, as appears (4)*oſtca 372. 
, 17488 (e) 27 H. 6. 10. And with this Reſolution concerning + Go-15 2 
oup dccouper in Caſe of Common agreeth the Book in 33 H. 6. mon. 6. 
Wie:. 4. in Riche's Caſe. And fo the Doubt in 16 H. 7. 11. 4. SIE. 76s > 


ing u well explained. And it a that the Caſe of Re- Br Common 4. 
Cnr doch and on another Reaſon than the Caſo at Bar. Br. Peror de 
ſro | (J) Br. Treſpaſs 30. Titz. Bar. 63. Br. Titles 2, 
Wrong 


a Mich. 41 & 42 Eliz. 
rl In the King's Bench. 


12 HARGRAVES Caſe. 


\batdl doch made a Leaſe for Years rendring Rent, the Leſſee Cd 


Ab inteſtate; Hargrave took Letters of Adminiſtra- z. 
c it nd for Rent arrear in his Time after the Death of the 1 Kai. 603. 
n wit, Zody brought an Action of Debt in the deber & 


Lad” Se. And after Verdict the Def. Counſel moved in 
Arcſt of Judgm. that the Writ ought to be brought inthe 


un tant, becauſe the Def, took the Profits in another Right, (a) Seo. e. 13. 
an 


Hi 


4 +#% Pp 


| | 0 
pur V. Caſes of Exccutors, 


Hill. 45 Eliz. 
In the King's Bench. 


Pegrirtn's Caſe. | 

JN 1 Writ of Error between Robinfdn, &c. and Pertiſer, 
the Caſe was ſuch ; In Debt Judgment was given in the 
Common Pleas againſt two Executors to recover the Debt 
& bonis teſtatoris; upon which a Fieri facias was awarded 
o the Sheriff to levy the Debt 4e bonzs teſtatoris, &c. where- 
won the Sheriff returned, Nuila bong, &c. And this 
Return an Entry was made in the Roll, becauſe zeſtatum eſt 
that the Executors had ſold divers Goods of the Teſtator, 


32 


pl. 15. 
1 Jones 417, 
Lare 
it. 
2 Sid. __ 4 


und converted the Mony to their own Uſe, a Writ was a- 


warded to the Sheriff, to enquire by the Oach of good Men 
of his Bailiwick what Goods (which were the Teſtator's the 
Day of his Death) were waſted by the Executors; by Force 
of which Writ the Sheriff took an Inquiſition, by which it 
ws found that divers Goods of the Teſtator to the Value of 
te faid Debt recovered were wafted by the Executors : 
And this was returned into Court. Upon which the Plain- 


ut ſued a Scire factas againſt the Defendants to ſhew Cauſe 
herefore Execut. ſhould not be awarded of their own pro- 
ger Goods, And upon two Nihils the Court awarded Exe- 


don: And thereupon the Executors brought a Writ of 
Error in redditione executionis. And although it was ſaid 
lt the ſaid Courſe was uſual in the Common Pleas, and 
More favourable than the ancient Courſe was, for — this 
I N ſhall not be returned by the Sheriff only, 
now ſhall be inquired by Enqueft returned, and upon 

ut a Scire facias ought to by awarded. | 
But it was adjudped that the ſaid Proceeding was erro- 
uw: For when Judgment is given agauinſt Executars, and 
ache Fi, fa. the Sheriff returns Naila Ic ua, &c. the Plain- 
If may have @ ſpecial Writ of F. fs. ſeil. that the Sheriff 
the Debt de Goods of the Dead, & , ſibi con- 
Me Poterit, that the Executors have waſted the Goods, then 
louis propriis: And that is agreeable to Law and Rea- 


icn ;. 


Cr. Car. 564. 
= 472. 
1 Jones 417, 
i8 MY 


Cr. Car. 520, - 
526, 527, $64, 
603. 


ate of Executors, PAIT V. 


ten; To Law us 4 in 12 E. z. Executo*s 53. & 8; 
IM oH.6.9.b.& 57 To Reaſon, becauſe in Wes Caſe, 7 
Kelw. RY the SHOE makes a falſe Return the Party m N have hi 
oy 124 Remedy by Action on the Caſe, which is a Means to 
Cr. El. d, force the Sheriff to make true and juſt Ree] in ſuch Caſes, 
| But by the ſaid new Courſe if the Sheriff takes an Inqueſſ 

and returns it, prey, it be e. yet the Party * a 

Remedy At any other: Anda 
thou * a Scire facias in 11 e at Bar was awarded 2. 
the 3 enn on two Ni bils returned they ſhall 

of their own Goods, and yet 

wig wag Py no = otice — the Action ſ ometimes bo 
ht in a forei County, and ſometimes in the 

ere they dwell, and P the Executors have not 
5 8 which will be miſchievious ; and for 
tee Cue th Execution was reverſed, but the Judgment 


4 mw co r 


* -- 


Paſcb. 1 Jacobi, 
IN THE 


COMMON PLEAS. 


RosninxsoN's Caſe. 


Nobinpn fon and others, Executors of 7. Robinſon, ng 
an Action of Debt on a Bond againſt Robinſon; I 

Def pleaded that before the Purchaſe of this Writ, one oft y 
Plaintiffs as Adminiſtrator of 7. R. brought an Action 
Debt on the ſame Bond in this ſame Court againſt the Vt 
fendant, who then pleaded, That Y: R. made Executo 
was —; and traverſed that he died N 
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Part V. Caſes of Executors. 

Then the Plaintiff replied, That Adminiſtration was com“ 
mitted to him pendente lite between the Executors of the 
{aid Will; on which the Defendant demurr'd; and it was ad- 
judged” againſt the Pl. And this Plea was pleaded by Way 
of oppe, and Judgment demanded, if he as Executcr 
ſhould have an Action of Debt againſt the Defendant on tt e 
fame Bond: The Plaintiffs replied, and ſhewed the Repe: 1 
of the Letters of Adminiſtration, and that the Plaintiffs are 
Executors 3 on which the Defendant did demur, he pre- 
tending, that foraſmuch as one of the Plaintiffs was barre d 
in the former Action, that they ſhould be barred for ever. 
And the Cauſe was well debated-at the Bar and Bench; ard 
at laſt — gu was given for the Plaintiff For it wes 
unanimouſly agreed, 'That by the former Judgment tte 
Plaintiff was barred as to the Action of the Writ, ſcil. 0 
have any Action as Adminiſtrator: But although he then 'n 
Truth was Executor, yet the Miſtaking of his Action is 10 , 


Cr. Jac. 75, 384. 
6 Co. 7. b. = 


Bar nor no ta to bring his true Action; as if an Heir Mes 4 
e 


bring a Formedon in the Diſcender, and be barred thereir, 
yet he may have a Formedon in the Remainder, or Revei- 
ter. See 3 E. 3. 21. 4 E. 3. Eſtoppel 133. 19 E. z. el 
22). 18 E. 3. 31. 40 E. 3. 21. 2 R. 2. Eſtoppel 210. 6 H.4.4. 
11 H. 4. 30. 2 R. 3.14. 21 H. 7. 24. 7 E. 6. Eſftoppel 163. 


8 Trir. 


1 
* 
0 — 
A 
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Caſes of Executor. Parr y. 


Trin. 2 Jac. 


In the Common Pleas. 


Rrav's Caſe, 


RESP brought an Action of Debt againſt Carter Ex'orof 
N Yong, which Plea began in the Common Pleas, Hill. 4 
Elis. Rot, 401, the Jurors found, that the ſaid Yong made WW 
his Teſtament and laſt Will, and made one A. his Exec Wha 
tor; and the Day of his Death was poſſeſſed of Good; « iſe: 
bove the Value of the Debt in Demand, and died; and Wi 


| before the Will was proved the Defendant took the Tet 


(s) 188 
| 1 Rol 91 8. 


Noy 6s. Swinb. nor ever 2 
| us. $0.M0.14. objected, that he ought to pay Debt or Legacy, or do ſome 


ad]. 72. 
Dyer 166. 
er 166. 
: Antes 30, b. 


was indebted in ſuch Caſe have not any other _ who 


n Swinb. 


tor's Goods into his Poſſeſſion, and intermeddled with them; 
and afterwards, and before the Writ purchaſed, the Will wa 


proved; and if on this Matter the Defendant ſhould be 


/ 
charged as Executor of his own Wrong, was the Queſtion, WH 
And on great Deliberation Judgment was given for the WWE! 
Plaintiff, And in this Caſe theſe Points were reſolved. 2 

1. When a Man dies inteſtate, and a Stranger takes the 
Inteftate's Goods and uſes them, or ſells them, in that Cale 
it makes him (2) Executor of his own Wrong. For although 
the Pleading in ſuch Caſe be, That he was never Executor, 
miniſtered as Executor, and therefore it was 


thing as Executor: Yet it was reſolved, and well agreed, 
that when no one takes upon him to be Execut. nor any hati 
taken Letters of Adminiſtration, there the Utfing of the 
Goods of the Deceaſed by any one, or the Taking of them 
into his Poſſeſſion, which is the Office of an Executor 0 
Adminiſtrator, is a good Adminiftration to charge them a 
Executors of their W ; for thoſe to whom the Deceaſed 


they can have an Action for Recovery of their Debts. 
2. When an (Y) Ex or is made, and he provestheWill, or take 


vpop kim the Charge of the ill and adminiſters, in that Gr 


8. 


J. Mplar V. Caſes of Executor. 


34 
a Stranger takes any of the Goods, and claiming them for (2) Swind, 
bis proper Goods, uſes and difpoſes of them as his own % Sab. 289, 
Goods, that doth not make him in Conſtruction of Law an ( N. Benl. 72. 
Executor of his Wrong (a), becauſe there is another Execu- 


vr of Right whom he may charge, and theſe Goods which f _ 66 b. 


ur in ſuch Caſe taken out of his Pofleffion after that he (Y Larch. 160, 
ath adminiſtred, are Aſſets in his Hands: But (b) altho' 297,253, Noy 


ere be an Executor who adminiſters, yet if the Stranger 111 


es the Goods, and claiming to be Executor, pays Debts, 1 Keb. 114. _ 
;) and receives Debts, or pays av and intermeddles P16. Cro. Car- 
h expreſs 


; Executor, there for ſuc Adminiſtration as Exe- 268. G7. 0745. 


utor, he may be (4) charged as Executor of his own I 1 Rol. 919. 
Frong, although there be another Executor of Right; and — wa 289, 
z. In the Cafe at Bar, when the Defendant takes the (f)21H,s6, 


orof Woods before the rightful Executor hath taken upon him, or 27; b. 2% 2. 
ed the Will, in this Caſe he may be changed: as Execu- gf. 4 7 _ 
nade r of his own Wrong, for the rightful Executor ſhall not be 1 Anderſ, 11. 
ecu- Wſarged but with the Goods which come to his Hands after ny ond hp 

ds + WW takes upon him the Charge of the Will. Note, Reader, r 
. ce Reſolutions, and the Reaſon of them, and by them ( Co.135.b. 


x vill better underſtand your Books, which otherwiſe 9 C Ag. 
m prima facie to diſagree. 41 E. z. 13. 3. 50 E. z. 9. 1 
3.4. 11 H. 4. 83. B. 84. 4. 13 H. 4. 4. B. 8 H. 6.3 5. b. Dyer 355, 356. 
H 6.14. b. 21 H. 6. () 26 & 27. 32 H. 6. 7. 4. een 
I. C. 21. 21 E. 4. f. 4. 20 H. 7.5.4. 26 H. 8. 5. B. 8. 4. ina 


lis. Dier (g) 166. 9 Elis. (b)Dier 255. And fo the (171 Rat pug. 
I 2 


were in 1 Marie (i) Dier 105. well reſolved. Dyer 10ꝶ. pl. in 


Cr. Jac. 665. 


Conſtruction of the Statutes of Jeofails 
&'c. Amendment of Records, Fines 
Common Recoveries, E9 c. 


Mich. 25 & 26 Eliz. 
In the King's Bench. 


PLAYTER'S Caſe. 


Layter brought an Action of oy againſt Warn, 
Juare clauſum ſuum fregit, & (a) giſces (b) ſwos c. 
Gi Vent. it, Sc. (without ſhewing the Number or Nature 0 
1%. * the Fiſh;) the Defendant pleaded Not guilty, and was foud 
? Guilty to the Damage, &c. And now this Term in Arreſtch 
Judgment It was ſhewed, That the Declaration (which h. 
the Law ought to be certain, becauſe it is in a Manner tht 
Foundation of the Suit) was in the Caſe at Bar altogethd 

uncertain for two Cauſes, . 
LE, Vent. 195, x. It doth not appear by the Declaration of what c) Ne 
1 Rol Rep. 25, ture the Fiſh were, Pikes, Tenches, Breams, Carps, N. 


Tt . V ws WIR — a 8 ad > 


te Palm. 101. 


Hard. 132. ches, &c. 4. 
28 74 2. The certain (4) Number of them doth not appear, b © 
ring. generally piſtes ſuos cepit; To which it was anſwered by © 
A., Bit 5 
2 Rol,Rep-442. Plaintiff 's Counſel: Cal 
Hr. 3 1. That it was good by the common Law, for the Ve 
Cr. 1 866 dict hath found the Defendant guilty to Damages, and tet all 
a Rol. Rep. 269, fore it is not now material of what Nature, or of wii fol 
270. 1Rol.Rep. Number the Fiſh were, but taking of Fiſh to Damage: lh 


karg. . . which Caſe the Verdict hath made the Declaration (i i . 
Godb. 350. wants Form) good. 4 
3 Vent. 252. 2. They conceived that the Declaration in an Action , * 
| Treſpaſs without expreſſing the Number or Nature of H a 
Fiſh was good enough, foraſmuch as the Fiſh themſel Qu 
are not to be recovered but Damages for them: As in :0 01 

te) Dog, p. 27, 6. 19. in a Writ of (e) Deceit for purchaſing and caſting a 
— * 6 ib. a. tection, and doth not ſhew in certain of what Nature © 
2 + firſt Writ was (as in Formedon, Aſſiſe, or other Writ) hie 
was delay d by the Protection, and yet the Writ was adjud 
ed good: And in Treſpaſs on the Caſe the Writ 
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that the Pl, did retain the Def. pro guadam pecuniæ ſumma 
ſuvend, Je. without ſhewing the Quantity of the Sum, 
and yet held good in 11 H. 6. 55. V. 

z [fthe Law doth require more (a) Certainty as to the Fiſh, (,) pon, 114 U 
then it ſhall be intended that the Judges before whom this 8 C.. 57. a. 
Idue was tried, did direct the Jury to find the Def. guilty on- Salk; 129, 364. 
ly for the Cloſe for which the Declaration was good, and not 2 
95 the Fiſh for which the Declaration was inſufficient, 

4. Admitting the Declarat. was inſuffic. in the Form there- 
of by the com. Law, and that it was not made good by the 
Verdid, yet they conceived that it was remedied by the Stat. of 
18 Elis. cap. 14. (for the Stat of 32 H.8 cap. 30. Joth not extend 
to Counts) By which Act of 18 El. after Verdicts it isprovided, 

That all Defaults in Form in any Writ Original 2 
* Count, Declarat', Plaint, Bill, or Demand, are remedied, and 
Judgm. for them ſhall not be ſtayed. And it was ſaid, that the 
Omiffion of the Number and Nature is but of the Form and 
not of the Subſtance of the Action, but the Subſtance is for the 
Taking of the Fiſhy But it was reſolved by Sir Chr. Nray Ch, 
Juſt. Sir 7, Gaway and the whole Court againſt the Plaintiff, 

And to the 1 and ad Objections it was anſwered and reſol- 

red, That the Declarat. was Inſufficient, and was not made good - 


by the Verdict, for the Declarat. ought to reduce the General- ey 
roftheWrir to Particularity, and — that which is brief- ee 
ly touched in the Writ in Certainty, to which the Def. may have 38. a. 61. a. 
certain Anſwer, and on which a certain Judgm. may be given, ered: 98. 
Luis (b) oportet quod certa res deducatur in judic. And true it (% Pot. 120 
ls, if this Action had been brought by Original the Writ ſhould 121, Hard. 132. 
be general 3 but the Declarat. ought to have comprehended the 8 
Fiſhin ſe) certain; and therewith agree all the Precedents, and / 3 
KG. t. h. where the Writ was Quare piſcem( d) cepit, and de- Car. 18. 573. 
cared of ſo many Pikes in certain; and altho' the Writ was piſ- * Rep. 96, 
em in the ſingul. Number, yet it was well, for piſc eſt nomen Ei. 37 pew 
tulectivum, in which the plural Numb. is comprehended. Vide 95.Cr.Jac-435, 
1 H. G. 39. 4. B. acc. that ſe) the Certainty of the Fiſh ſhall be 665. a m.101, 
aledged in the Declarat; and great Inconven. would thereof _ en” 
follow, for unleſs the Iflue hath Certainty with which the Ju- 329. 2 Jones 5 
ty may be charged, on ſuch a general Incertainty they can- 10g. Dott pl. 
wt be charged in Attaint, if they give a falſe Verdict. Ge 
As to the 3d Objection it was anſwered and reſolved, That 


O. Bendl. 174- 
vhen the Jurors have found the Defendant guilty (J gene- (4) Br. general 
nlly of cb Treſpaſs in the Declaration, 25 that without Ba Ig 
Queſtion doth extend to both the Treff and no ſuch Fitz. briefz). 
tendment ſhould be taken as was ob) + Bur if the Pl. Br. brief 209. 
Counſel had done wiſely, they would haye cauſed the Dama- (Ifir belef a. 
7 tv have been (g) ſevered, chat is to ſay, ſo much for the 7 roo why 
iſh, and ſo much for breaking th and then the Pl. (f)z Sand 150, 
F 3 


171, Lane 98. 
(Sg) Moor 708. 


Ln 


N e 


* 


Confirufion of the Stat. of Feefails, &c. Parry 
Z.. N recover Damages bor breaking the Cloſe, with hi 
' © As to the laſt Objection, it was agreed 


Poltca 36. a. Court, that the Omittin 
_—_— Fiſh, was a Matter of Subſtance, and not of Form to be 


$49, 685. ww out any Information of the Party, for the Party ought t 
159. a. Cr. El. inform the Truth of the Matter, and the Clerk ought to dray 


1 K. N it in Form: But in the Caſe at Bar the Clerk without In 


Moor 566. formation of the Party could not know the Nature c 
. Number of the Fiſh, and therefore it is not Want of Form 
226. Palm. 116, within the Purview of the ſaid Act. But Wray Chief ju. 
1. Noy 137. ſtice ſaid, That every (c) Miſpriſion of a Clerk in a Thing 
2 137. l. which he might have ſupplied and amended without Infor- 
61. 10 1. mation of the Party is not remedied by the ſaid Act: As if 
Poph. 121. a Writ be brought againſt Executors in the (4) Debet and 
LR 156. Detinet, this is the Fault of the Clerk, but becauſe it is in 
203, 204,205, Matter of Subſtance, that is to ſay, in the Point of the 4 
206, 207. ' Aion, and not Want of Form as the Statute ſpeaks, it is nt 


1Mod.Rep.185. remedied by the ſaid Act. So there is a Difference between 


Lie Reg 3, Matter of Courſe and Matter of Subſtance, which the Cle 


1 Keb.139,493- might have amended. 


1 Sid. 266, 342, 


379.2 ones 169, 
282. 


. Hob. 
iVent apt, 8 


Trith 
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Fin. 30 Eliz. 
In the King's Bench, 


WAI cori Caſe. 
bad brought an Action of Debt in the Common Pleas 4- 3 Lend. 200, 


L alcot and the Lady Arnold his Wife on an Ob- 
Igation made by the Wife before Marriage; the Defendant 
ed to Iſſue, and found againſt him, on which Judg- 
ment was given: The Defendant brought a Writ of Error, 
and divers Errors were aſſigned, which were all over ruled 
by the Court; then one of the Defendant's Counſel moved, 
that the Writ was brought againſt them in the Detinet tan- 
tum, where it ought to have been in the deber & detinet, x 
for the Wife who is Party to the Action made the Bond ar. cn £4 
{elf, and the (a) Intermarriage is a Gift in Law to the Huſ- 7 
band of all the perſonal Goods, and Diſpoſition of all Chat- 
tels real, and all thoſe he hath to his own Uſe, and not to 
another Uſe as Executors have. But as againſt the Heir of 82 
the Obligor an Action lies in the (b) debet & detinet, be- (6) Cr. El. 56. 
cuuſe he hath Aſſets from the ſame Anceſtor in Fee-fimple 1% regt. 
in his own Right, ſo bath the Husband the Goods and 4. 4. 10 H, 
Chattels of his Wife to his own Uſe, and therefore the 8.d. 1$id.z42. 
it ſhall be brought againſt them in the deber (c) & deti- () 3 Leon.266, 
net, quod fuit conceſſum fer totam Curiam: Then it was 
moved, That it was Want of Form, and therefore ſhould 
de amended by the Statute of 18 Elis. cap. 14. becauſe it 
was but (as it was ſaid) the Miſpriſion of the (4) Clerk, (4 Antea 45. b. 
which he himſelf ought to have amended and ſupplied: Palto. 124, 144. 
But it was reſolved by the whole Court, That it was Mat- W 
ter of ſe ) Subſtance, and the very Point of the Action, and (e) 3 2 
the ſaid Act remedied only Want of Form; which Reſolu- 2 tht 
die e with the Opinion of Fray Chief Juſtice in the 


F 4 a Trin. 


Cunſtruction of the Stat. Jecfailt, &c. Parr v. 


— 


— 


JW 


Trin 30 Eliz. 


In the E xchequer. 


(s) Stile 8. BAYNHAM' Caſe. 

Cr.Car.17,162. 

bat * i REtwveen Baynham and Brook in an Ejectione firms ons 
2 Rol.Rep.z58. D Demiſe of the Reffory of A. in A. B. & C. the Defen- 


1 Sid. 19 dant pleaded Not guilty, and the Venue came only out of A. 


Cr. El. a9 nd 7 

1 b. and the Jurors found the Defendant Guilty, and Judgment 
2 © b. was given thereon: And in a Writ of Error this — 
1 Ander. 26. was reverſed, for the Venue ought to be out of the three 
Towns; and this Trial was re olved to be inſufficient, and 


27. pl. 60 


207 b. 
in Aſh. pl. 5 
Hob. 281. 


bx 4d 
» 89 
: Co. — b. 


4 367. 

2 Rol. 668,669. 
Brownl. 134. 
(a Co. Lit. 
125. a. 126. a. 


2 Rol. Rep 363. 
40. b. 

O. Bendl. 83, Lord 

Godb. 429. 


(e Co. Lit N ſenſus rollit errorem. And in this Cafe NV 
Polten bY *: ſaid, that it had been a 


d Dier was held good Law, becauſe there the Yen? 
Fatigs was awarded ex (4) aſſenſu partium, & omnis ( J af 
Chief Juſtice 
that 1 adjudged in this Court in Gardine: 
2 Rol. Rep. 303. Caſe, that if on the Venire facias but 'F) 23 be returned, 20 


1 Bult. 216. 12 appear and give a Verdict, that is 
. Adds of 32 H. 8. C 18 Eis. 
Polte a 37. 4. ; | 


remedied by the 


ac 
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_— a 


—B 4 


Paſch. * 31 Eliz. Rot. 301. J 
In the King's Bench. 


not be 21. 
GARDINERNVU Caſe. 


Bkrween Tirrel and Gardiner on Iſſue joined, 23 (4) Ju- (e) O Benl. y. 
rors were 2 returned, whereof 12 did appear and _ _ 19 
give Verdict; that was moved in Arreſt of Judgment: ; Mowal-274. 
And on great Deliberation it was reſolved, That it was re- Cr. Car. 223, 
medied by the Statute of 18 His. cap. 14. and there- 224. 27%, 279. 


on Judgment was given accordingly; which was the be 


«> 8+ $ 


* 


t Caſe which Wray Chief Juſtice cited in the Cafe next be- 32, 357. 

e fore, 2 | a 12 
Latch 54. Savil 124. 1 Sid. 66. 2 Show, 30S. 
| 1 3 

* | x7 

85 . 

a- 

5 Paſch. 34 Eliz. 

| In the King's Bench 

ef | | 

— | BrsHoP's Caſe. 

bt Mule Biſbop brought an Action on the Caſe againſt 1 Leon. 210; 
8 Michael Harecourt in the Common Pleas by original 211. 

de it, ſetting forth that the Defendant in Conſideration that L Anderf. 24% 


b ROE hat wives nad delivered to the Defendant a © DS 8 


Horſe; and that the Plaintiff promifed the Defendant that 

le on gol. to him by the Defendant to be paid, would deli- 

rr to the ſaid Michael an Indenture, inter William Ward * 

tr ung parte, & Agnetem Frawkener ex altera parte fact, 

i and a Bond by which Tho. ard and Chriſtopher Bi- 

"9 were bound to the ſaid Agnes, &c. in 300 J. aſſumed, 

nd to the ſaid Plaintiff did promife to pay lan 90 l. Ter- 
no Trinit. next following: And the Plaintiff declared, , Bulſtr. 224; 
id the Writ and Declaration agreed in all but only in this, 228. 1 Rol. 
That where by the Writ the ſaid Bond of Joo . was alledged Rep, 43% _, 
b be made by T. Ward and Chriſt. Biſbop, &c. in the Cre ; 
Declaration he was named George Bib, &c. And the Def. 60. . 

Jeaded Non aſſurpſit, and found againſt him, and Judgment P Benl. 51 


given 


N 


— 
0 
= 


Conftruftion of the Stat. Feafails,&c. PA v 

given accordingly. And the Defendant brought a Writ of 

(a) 1 Jones 9, 3 and aſl * divers frivolous Errors - which the 
Latch. 152. Court gave no Regard. And then another Error not affigr- 
Noy 83, %, ed was moved, Heil. the ſaid Variance between the origini 
8 Re Writ and the Declaration. For the Declaration in the Com- 
1 Rol. Rep. 432. mon Pleas always recites the Writ, by which it appeared that 
2 Bulltr. 71: the Writ was Chriſtopher Biſbop, (who was one of the Ob 
— ligors in the ſaid Bond) and the Declaration was George Bi. 


* L, zur. Bi: ſpop. And on that after in nullo erratum pleaded, the Plain- 
257. tiff by Certiorari out of the King's Bench removed the ori- 


5 * ginal Writ, by which the Variance 1 (r to the Court. 
2 Leon. 3. And it was moved, That it ſhould be helped by the Statute 
or 139 of 18 Elis. cap. 14. by which it is enacted, That after Ver- 
"2% dict no Judgment ſhall be reverſed for Want of Form, &. 


Palm. 285. a 
1 (6) 2 Bullt. 71. or for any Want of any Writ original or judicial, of Default 
l 222 in Proceſs: And here wants an original Writ in our Cafe, 


2 ben. , for the Action on the Caſe confifts on two Parts, ſtil. on 
1 Jones 140. Conſideration and Promiſe. And as to the Conſideration, 
- the Writ and Declaration vary, and ſo no original Writ to 

166. warrant this Declaration; and if that ſhould not be within 
(4) 22 k. 4. the Letter of the Act, yet it would be within the Meaning 
8 and Intent of it, becauſe it was in equal Miſchief. Alſo it 
2 % was moved, That after in (a) Nullo oft erratum pleaded, no 
Br. Error 12. Writ of Diminution, or Cerriorari ſhould be awarded, wi 
* is agreed in (Y) 7 E. 4. (c) 25. B. (4) 22. E. 4. (e) 28 H. 
Tel Reg 2c. 10. Z. but if any ſhould be awarded by the Diſcretion of the 


SSEgSSE5SMH2SQKkHko 


Rol. Rep. 2 52. 
n Court, it ſhould be only to aſſure them of the Truth for the f 
630. amending the Record in Things amendable, and to ſalve WW; 7 
O. Benl. Fl. * 


ö 2. the former Judgment, according to the Truth of the Caſe, 
=” 5 never to reverſe the Amine, as it would be in our 
e. 
But as to the firſt it was anſwered and reſolved by the 
whole Court, That this (/) Variance between the origind 
Writ and the Declaration was not remedied by the Statute 
of 18 Elis. nor any other Statute; and a Difference was ti 
ken by the Court when there was an (g) original Writ, which 
in Matter of Subſtance varieth from the Declaration, that 
was not remedied by the ſaid Act, Duia Caſus omiſſus & 
obliviom datus, diſpoſitiont juris communis relinquitur ; but 
when there is (/) no original Writ, that was expreſly reme- 
died by the AR. 


Cr. El. 722. original Writ is removed (be it before in nullo eft erratun 


a ad — pleaded, or after,) and a material Variance 
$ Co. 4. 
ide 5 Geo, T 


Tr 
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of | | 
he | 
12 a F F 2 
# 
M- 
at : 8 
- Trin. 34 Eliz. 
2 | : 
in- A 
fi In the King's Bench. 
2: 
te | 
ex-; 
5, Tzyr's Caſe. 
ult * Tey and Eleanor his Wife levied a Fine to Robert DN 
ſe Drury and T ho. Cannock, and to the Heirs of Robert 
Drum, of the Manors of Layerdelahay, Layer Bretton, and 
a of divers other Manors, and of a great Number of Acres of 
Lend, Meadow, Paſture, &c. in Layerdelabay, Layer Bret- 
nl un, Magna Bretton, Magna Birch, and many other Towns 
in; WY in the County of Eſer. And in the faid Fine divers Grants 
0 11 WE 2nd Renders were made: And in the third Render the Ma- 
0 vs of Layerdelabay, Layer Bretton, and divers other Ma- 
5 il BY rors, & cenementa prædict' in Layerdelabay, Layer Bret- 
% , Neverds and Magna Birch, were granted and rendred 
the WW t the ſaid Thomas and Eleanor, and to the Heirs of the 
the A ad Thomas. And by the fourth Render 115 Acres of Land 
urs Bi ee, Brecton and Magna Birch, were granted and ren- 
er cced to Eleanor in Tail, the Remainder to the Right Heirs 
e Sir Tho. Tey : And after the Death of Thomas Tey, Wil. 
M Tey his Brother and Heir brought a Writ of Error, and 
* Error in the Grant and Render made by Drury 
mY Cannock ; and that was for the Repugnancy between 
"I tte third and (@) fourth Render, for by the third Render (i) jenk. 


dicke Tenements in Layer Bretton and Magna Birch were Czar. 256. 
\ tndred to Thomas and Eleanor, and to the Heirs of To- 

; , Ws; and by the fourth Render, certain of the faid Tene- 

5 O ſents are granted and rendred to the faid: Eleanor in Tail, 

but i Remainder to the right Heirs of Sir T homas Te 255 ſo 
me ue and the ſame Thing is granted and rendred to ſeveral 
terſons and of ſeveral Eſtates, and ſo repugnant, and erro- 

Kous : For it was ſaid, That a Fine is like a Judgment, for 

he i. fa. lies to execute it, as of a Judgm. and oportet (as Bra 

| e ith) Quad (b) certa res deducatur in judicium: As 

* a (aſe where there are two Demandants, and the Court (5) Antes 35. 2. 


py 4 —1 * 4. 
393. à. Hardr. 132. Poſtea 61. a. Mar 93. 
ſhould | 


Conſtruttion of the Stat. of Feofails, &c. PAv x v. 
ſhould adjudge one and the ſame Thing to each Demandant 
ſeverally, it would be Error as well for the Repugnancy, as 

(4) Antea 19.2. for the (a) Doubtfulneſs to which of them the Court ſhould 

_— make Execution. As in the Caſe of 3 H. 6. 44. b. where 

Moor 1855 865. two Avowants are, and one avows for Rent - Service, and 

(b) Antes 19. 2. the other for Rent-Charge, both the Avowries (I ſhall a. 

1 bate ; for the Court will be in doubt to which of them Re. 

2 K 2 Fitz, turn ſhall be awarded; ſo here in the Caſe at Bar, becauſe 

Avowry 262. the ſame Thing is granted and rendred in the third Ren- 

| Cy 6. der to one, and in the fourth to another, becauſe both can- 

Moor 865. not have one and the ſame Thing, for the Contrariety and 

; Incertainty to whom the Court ſhall make Execution, it is 
erroneous. And it was further objected, that a Fine ought 
to be more certain than a Judgment, or any other Record, 

(e) Fitz. Fines for à Fine can't be receiv'd being levied to two (c) and to 

7 „ b. thelr Heirs, as it is held in 2 H. 5. J. 4. I. & 24 E. (4) z. z. 

24 E. 3.36. b. and 2 Man cannot acknowledge the Right to two, as it is 

HA tines 10. held in 27 E. 3. 79. Neither can a Fine be levied on () 

31. * Condition, as it is held in 22 H. 6. But after many Argu- 

33 H. 6. 52. b. ments at Bar and Bench, Firſt, it was reſolved by them, 

* That the () fourth Render, as to that which was contained 

3 Co.24.a. in the third Render ſhould be of the fame Condit. and Qus- 

(d) 24 E. 3. lity in Conſtruct. as a Charter, or other Conveyance between 

| r Party and Party, and need not have ſuch preciſe Form 484 

(e) 2 Rol. 7" Writ or a Judgm. But a Conuſance of a Fine and a Grant and 

+ K. 3.22.2. Render ſhould have the like ConftruR. as another (g Con- 

itz. Fines 15, veyance between Party and Party, for it hath the Words of 

3» H. 8. 24. a Grant and Render, becauſe it is a Conveyance of Record. 

Br. Fines , And although a Fine may be refuſed in the Caſes which 
* = "0 have been put, yet if ſuch Fines be received they would be 
H. S. 1. b. good enough in all the ſaid Caſes, for fieri non debuit, ſd 
Perk. le . 629- Jaltum valuit; and therefore if a Fine be accepted to two 
(8 fab b. and their Heirs, or if the Conuſance of Right be to two, ot 
nt. 256, If a Fine be on Condition, in all theſe Caſts and other like, 
9 Jenk. the Fine (Y) ſhall ſtand, and ſhall not be reverſed by Writ 
ent. 256. of Error. 2. In the Argument of this Caſe, all the Parts 
6 Co. 66. b. of a Fine ſur conuſans de droit come ceo, &c. were recited 
(h) by H.8. and peruſed. And it was reſolved by the whole Court that 
7 N es 5- there are ſive (i) Parts of every Fine, that is to ſay, an original 
oh IA . Writ, for without () anoriginal Writ a Fine cannot be levied,s 
2 Inſt. 511. appears by the Stat. De (/) modo levandi Fines, that the Or- 


2 2 _—_ 17 der of Law will not ſuffer that a final Accord be levied in the 
„ 2." Br. Fine: Levies, &c. 85, 97. in Fine. Fitz. Fines 27. 21 E. 4. 4. b. Plowd. 39% 


N. C. 461 Fitz, Aſſiſe 13. Aſſiſe 396. Fi 28. Br. „130. 
G 2 loſt $10, 513; & 3 396. Fitz. Error 28, Br. judgment = | 
I Kings 
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King's Court without an original Writ; and ſo it is held 3) 
(a) A 17. And on every Writ, by which Land is demand- (e) Br. Judg- 
ed, or by which Land is to be charged or bound, or which Rx! 
in any Sort doth concern Land, Sc. (J) a Fine may be levied. Br Error 116. 
See for that 5 E. 2. Statham Fines, & 18 FE. 4. 22 4. B. 19 Br. Fines, Le- 
Z. 4 2. 21 E. 4. 4. J. 32 E 3. Sire facias 100. in Pre- , * 
ripe, in Warrantia Chartæ, in a Writ of Meſn, in Quid ju- n 
ris clamat, Per que ſervitia, in Ration dimiſſ. & ſtmilta. 

2. There ought to be a Licence or (c) Leave to agree, for ( 2 loft. 511, 
which Licence there is 4 4, Fine due to the King, which ( 1 Leon. 
is an ancient Revenue of the Crown, and that is e called the 249, 250. 
King's Silver; and that fully appears by the ſaid Stat. De 2 Leon. 56, 
modo levandi fines. And the Entry of the King's Silver in ſuch By Potter = 
Caſe at the Bar was ſuch, Robertus Drury armig dat domi- | 
ne Regine ſeptem libr* pro Licentia concordandi cum Tho- 
ma Tey armiger & Elianora uxore ejus, de placito conven- 
tionts, de maneriis de, &c. & habet Chiregraphum 2 ba- 
cem admiſſum, coram Facobo Dier. Et nota bene, The Uſe 
is that he in whom the Fee # Ay Tg the King's Silver, (5) 2 Iaft. 512, 
and not the other Conuſee who hath but for Life, and all 
the Precedents agree therewith. And note the King's Sil- 
ver is entred on the Writ of g Covenant, and ought to ex- (g) Poſtea 43. b. 

ſs, 1. The Sum given for the Licence to agree. 2. The 44+ * 
Party who pays it, that is to ſay, he in whom the Fee re- deere, 
ur 3. The Plea and between whom, Cc. And 4. The 

nd for which the Fine is paid; and all this was well ob- 
ſerved in the Caſe at Bar. IP | | 

3. The Concord, and that begins thus, Et eſt concordia ta- 
lis, ſcil. quod pred” T bo. & Eleanora recognoverunt mauer, 
Ke. efſe jus, &c. Et notand eft, that this is the Foundation | 
and Subſtance of the Fine. For if thereon the V) King's Sil- (4) Co. Ear. 
er be entred, altho' the Conuſor dies afterwards, the Fine is Hob. z zo. 
good, as it was adjudged in Carrel's Cale 5 Eli. Dy. 220. 5. 2 Inſt. 511, 
And the Note and the Foot of the Fine are but Abſtracts out 5 , = 
of it, but the Concord is the Ground and Subſtance of the Fine.; gi. 8 ö 

4. The Note of the Fine, and that is but an Abſtract out Dyer 39. b.220. 
of the Original and the Concord, and begins in this Manner, pl. 15. 254-4. 
Fil. inter Robert Drum & T ho. Cannock quereut, & T ho. 3 
E. uror ejus. deforcean' de maner”, Cc. unde placit con- 
ventionis ſummons fuit inter eos, ſcil. quad præd Tho. Tey 
& Elianora recugnouer maner, Qc. We jus, Cc. But it was 
obſerved, that in old Books the Note of the Fine is taken for B 
the Concord, as in 12 H. 4. 16, 4. that the (i Note of a Fine ( Dodtrin. 


is pleadable before the Fine engroſſed, and x 22 H. G. 51. acc. 4 17 * 


But that is intended of the Concord it ſelf; and all the Plead- vies, &c. 41. 4 


ings in —_ jurisclamat, &c. that the Leſſee had Fee the Day (© 22 H. 6. 

of the Note levied, are to be intended of the Concord it ſelf. Deg. pl. 305. 
5. The Foot of the Fine, and that begins ſo, that | 

s to ſay, Hes eſt finalis concordia Jacta in _ 


-” 


Ae Conftruftion of the Stat. of Feofails, &c. Pax y. 
Domini Regis, apud Weſt. a die Paſebæ in quindecem gies, 
anno, Oc. —— Jacobo Dyer, £9c. So that the Foot of 
the Fine includes the whole, and bath the Day, Lear, Place, 

8 and before what Juſtices the Concord was made. And 4 

F. N. 3. Fine is ſaid to be * engroſſed when the Chirographer make 

* the Indentures of the Fine, and delivers them to the Party 
to whom the Conuſance was made. And it is to be known, 

| that if a Fine is levied of a Reverſion, the Conuſee preſent- 

2 F. N. B. 1y (a) after the Conuſance, which is the Concord, ought to 

=. Sy 86. a. fue a (b) Au juris clamat againſt the Leſſee; Tr if 

6 C>. 68.2, the Conuſee ſtay till the Fine be ingroſſed he ſhall never 


— Quid juris have a Quid juris clamat, for preſent! the Record 
80 — * and Conuſance the Reverſion paſſes. Vide F. N. H. 14. & 
ment 25. 22 H. 6. 57. acc. And at the Common Law immediately 


22 H. 6. 13. b. after the Fine ingroſſed, it was ſent into the (c) Treaſury, 

0 F. N. B. as appears in 17 E. 3. 29. a. But now by the Statute of 
1 # 4. cap. 14. it is enacted, That all the Parts of the Fine 
c) Fitz. Scire ſhall be (4) enrolled with the chief Clark of the Bench (who 


; 4% Lane 5: is the Cuſtos Brevium) before the Chirographer hath them 


out of Court. And note before this Statute the Cuſtos Bre- 
vium had not any Rocord of the Fine but the Chirographer, 
and nothing remains with the Chief Juſtice of the Common 
Pleas but the Licence to accord. And note it is provided 
by the ſame Statute, that the original Writ ſhall be of Re- 
cord. And the Uſe is to direct a Writ of Error to the Ch. Juſt, 
of the Bench, another to the Cuſtos Brevium, to certify 
tranſeript pedis finis, and another to the Chirographer to 
| certify tranſcriptum nite finis. And note that Words 
+ Dy. 89. pl. 2. are added in the Writ to the Cuſtos brevium, cum f omni. 
; bus eundem finem tangen, by Force of which Writ he cert 
fies the original Writ. 3. It was re ſolved that the Conuſor 
ſhould not aſſign Error in the Grant and Render, by which 
he himſelf took an Eftate, no more than the Conuſee ſhall 
do in the Conuſance, for that is to defeat the Eſtate which 
by the Fine is given to him; nor ſhall the Recoveror bring 

2 a Writ of Error to defeat the Record in which he himſe 
; | Moth recover; for the Judgment in the Writ of Error is to be 
| reſtored to all that which he loſt by the Fine or Judgment, 
and not to avoid and loſe that which he hath gained by the 
tz Fine or Judgment, 7 E. 3.25. b. A Man ſhall not reverſo 
* a Judgment for Error, if he cannot ſhew that the Error is 
000 e to bis (e) Diſadvantage, 8 H. 5. 5. F. N. B, 21. acc. and 
= kN! _ afterwards the Fine was affirmed. | 


Tale. 55 11 Co. 56, a. Jenk. Cent. 256, 257, 286. Fitz. Error 92. Br. Error 37. $H.s 
2. b. F. N. B. 21. 7 H. 4 16. 2. 11 H. 4. 88. b. $9. 1 Cr, Eliz. 84, 107; 


: Dy. 315. pl. 99. | 


i £ 


, 
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Paſch. 35 Eliz. 
In the King's Bench. 


DorMER's Caſe. 


77 Dormer Eſquire, Son and Heir of Zeffrey Dor. Common Re- 
mer brought a Writ of Error on a Judgment given in 3 14 
z Writ of Entry in the Poſt, on which a commmon Recove- 2 laſt. 519. 
ry was had in the Common Pleas, between 7ohn C 
and George York Demandants, and the ſaid Zeffrey Tenant 
of the Manor of Farninghoe cum pertinentiis, & ſex meſua- 
pits, ſew cotagiis, duodecim gardinis, 400 Acres of Land, 
6o Acres of Meadow, 400 Acres of Paſture, 2 Acres of Wood, 
60 Acres of Moor and Heath, and 405. Rent in Farning hoe, 
ud of one Yearly Rent or Penfion of 4 Marks, exeunt” de 
Ecleſia five roctoria de Farninghoe in Com Northampton; 
und that the Tenant vouched H. the common Vouchee, and 
judgment was given, Leo conſideratum eſt quod prædict 
beorgins g Johannes recuperent ſeiſinam ſuam verſus præ- 
u Galfridum ge manerio, tenement”, & reddit pred” cum |, | 
ertinen', ac de advocatione Eccleſie præd : Et quod idem po: nd, 3s 
Cafrigus babeat de terra præd Henrici the Vouchee, ad 1 Mod. Rep. 
Wentzan, Sc. In this Record divers Errrors. were af- 258. 
| . : 8 2 og Rep. 67. 
l. Becauſe the Writ of Entry was de uno annuali reddiru Jeck. Ccbtagy. 
ve penſione quatuor marcarum exeun' de Fcelefia ſive recto- Cr. Cr. 270, 
n; It was ſaid that this was erroneous for two Cauſes : — d. 
| Becauſe a Penſion is properly a Sum demandable in the 1 Rol. Ren 3oz. 
i Ecclefiaſtical Court, and a Rent is a Thing demandable (0 Poph. 23. 
y our Law. 2. The Demand of Rent, or Penſion in the 
Disuncti ve is utterly incertain, and every Precife ought © Poph. 23. 
bb be of a Thing certain, for although the Grant be in the IN . 
WunCiye, the Præcipe in a Writ of Annuity ſhall be of a 855 I% 152. ht 
ſt 


«145. 2, 


ke in my Reports Sir Rowland (4 Heyward's Caſe : But o- 


Altea 41. a. 
5% A. y. rf E. 3, Variance 69. Alteruativa petirio non 
i audienda, © : 


| Anoth, Err, was an d, That aWrit a: : 
n | 8 


Thing certain. Vide 11 E. 3. (c) Annuity 27, 5 B. 4.6. And (5) 2Co. 28 
bewiſe it is in Aſfiſe. Vide 3 E. 3. Aſiſe 115. 11 Af. 8. 30.37% | 


| . 


| 
| 


| 


o 
. _- 


{a) 2 Inſt. 3c3. 
354, 355, &c. 
(6) enk. Cent. 
257. Poph. 23. 
Foſtea. 46. 3. 
1 Co. 15. d. 
Cr. ook 270. 
(c) Poph. 23. 
( Co. 15. b. 
10 Co. 44. 2. 
& Leon. 60, 61, 


— 1 


4 Leon. 123. 
124, 125, &&. 


133. 
1 Naderſ 227. 
Co. Lit. 356. a. 


Vaugh. 51. 
2 Brownl. 170. 
1 Rol. Rep. 304. 
2 Co. 74 A. 


2 Rol. Rep 363. 
1 Bulſt. 216. 
(e) Godb. 429, 


19. Great Seal ( nor Petit Seal, Juſtice ſhall not be delayed; 


Raym. 372. 
* Doct. pl 176. 
.(z) Godb. 429. 
52 H. 3. Stat. 
e Marl. c. 12. 
2 Inſt. 123, 124. 


20E.3.C.1. 
h) _ B. a 


240. 
10 palm. 41 I, 


Jenk. Cent. 257. 
2 Co. 74. 2. 
Cr. Car. 270. 
Raym. 71. 

1 Rol. Rep. 303. 
(t) Jenk. Cent. 


(mm) Br. Jointe- 


( 1 * 14. b. the other would have any Remedy 3 and therefore in ſu 
mms _— Eium de Stone there. Vide Sir William Pelham's (u Cale 


Conftruftion of the Stat. of Feafails, &c. Parry 


not of an Advowſon, as appears by the Statute of Vest. ,, 
(a) cap. 5. 4 E. 3.162. 14 H. 4. 3 3. 3. no more than of Con. 
mon of Paſture, 4 E. 3. 146. 27 H. 8. 12. 4. But the Juds. 
ment was affirmed by the whole Court. And in thi 
Caſe four Points were reſolved. 
1. That a common Recovery is not to be compared to: 
Judgment or Proceeding in any other real Action for three 
Cauſes. 1. Becauſe it is now by Uſage and Cuſtom becomes 
common Aſſurance and Conveyance of Lon, Oc. for it may 
be averred to an Uſe; and if Tenant for Life ſuffers a com. 
mon Recovery, it is a /c) Forfeiture. 2. That it is had by mu- 
tual Conſent of the Parties, & (4) conſenſus tollit error, 39 E 
3. I. the Demandant and Tenant conſent that two e of the 
four in the Writ of Right ſhall be Eſquires, where by the 
Law they ought to be Knights, and well, becauſe by conſent, 
44 E. z. 6. B. Trial of (J) Villenage alter'd from the natun 
Tris by Conſent, 7 H. 6. 7. b. Pleading of a Feoffment int 
Fee on Condition without Deed and Re-entry is good, if the 
other Party confeſs the Condition, 34 E. 3. Office de Court 1, 
If 1 2 be ſworn and one depart (g. another of the Panel by 
conſent may be ſworn, and with the 11 give Verdict, 11 H.6; 
13. The Court in a Quare Impedit by Conſent may give l 
ger Day than is limited by the Stat. of Marlebriage, 11 H. 
he Stat. of 2 E. 3. & 20 E. 3. provide, That neither forthe 


yet when the Matter doth concern the King only, if he con 

mand it, it may be ſtayed, F. N. Z. 21.6. 27 As. A Tenur 
may be created at this Day by Conſent of all, notwithftand 
ing the Stat. of Quia emptores terrar, 6 E. 6. Dy. 18. Bj 
ſpecial Conſent of the Parties, a (i Re- entry may be for De 
Kult of Payment of Rent without Demand of it. And dive 
other Caſes were put where Conſent of the Parties ſhall alt 
the Form and Courſe of the Law. 3. Otherwiſe no Afuranc 
could be of an (k) Adyowlon, (1) Commons in Groſs, Cc. l 
bar Rem'rs or Rev'ns expectant on Eftates-tail : The fam 
Law of Common of Paſture, Franchiſes, Liberties and Prin 
leges, as to have Felons Goods, Ac. Waifs, Strays, £c. Etſ#ft 
numero neceſſitas vincit commun' leg, 4 pe eſe 
cit eſt. As if two Jointenants n) be of Land to them andi 
' the Heirs of one of them, they ſhall not join ina Writ of Right 
But two Jointenants tothem and to the Heirs of one of then 
of an Advowſon ſhall join in a Writ of Right of Advowla! 
Aud the Reaſon of the Difference is, becauſe in the firſt Cal 
they have ſeveral Ways and Remedies,as it is agreed in 46 
21. 6, But in the other Caſe if the Tenant for Life ſhou 
not join with him who hath the Fee, neither the one n« 


Caſe, neceſſitas vincit legem. Vide 21 E. z. 21.8 notaD 
the firſt Reports. 4 4 


2 
a 
* 


V. PART V. Amendment of Recor ds 5 Frnes, &c. 

1 2. As to the Demand of the (a) Rent, or Penſion of four 
m. Marks iſſuing out of the Rectory, it was reſolved, That 
the Writ was good enough, for here is not any (5) Incer- 
ainty, for one of two ſeveral Things is not demanded, but 
one Thing only is demanded, for the Demand is of a 
Rent or Penfion of four Marks, ſo that there is not 
but one four Marks. And in this Caſe redditus and pen- 
. as this Caſe is, are ſynonyma. For theſe later Words 
lexeunt” de rectoria) prove it to be a Rent, for if it was but 
an Annuity, then it would not be iſſuing out of the Rectory, 


the Rectory. And in 11 E. z. (c) Annuity 27, there one 
granted by guandam annuam penſionem unius robe 
ec unius marcæ, vel unam marcam. 22 E. 3.4. Lacy's 


De and F. N. B. 231. H. the Writ de annuali penſione : B 


41 
(a) Poph. 23. 
(5) Palm, 26s. 


but the Parſon in ſuch Caſe ſhould be charged in Reſpe& of (c) Antea 40. a. 


2 Co. 37. 2. 


Co Lit. 145. a. 


Caſe, there an Abbot granted quandam annuam penſionem 


in! rbich it a that penſio & annuitas, or aunualis re 
Tce en A one, and erlaci pal in the Caſe at Bar, when it 
d eadged to be ifluing out of the Rectory. And if a Writ 
el e brought Je reduitu, [foe aunuitate, ereunt out of the 
6 or of D. it is good enough for the Cauſes aforeſaid 

e lor 


. It was alſo reſolved, that common Recoveries are ſo 
ul, zad their Form and Order of proceeding ſo notorious 
by „ mare the firſt Day, and gratis, &c. that the Law 
Ares Knowledge of them; and therefore the Judges ex Of- 
ſi, without Allegation of the Party, ſhall take Notice that 
they are Recoveries had by Conſent of the Parties for Aſſu- 
rice of Lands as in Wimbiſhe and Talboy's Caſe, Plow. 


be by Conſent of Parties, becauſe the Tenant was not eſ- 
ned, nor demanded the View, c. but appeared the firſt 
thy and confefled the Action. Vide Plow. Comm. . in 
wels Caſe, that the (4) common Uſage in theſe Caſes of 
Recoveries is to be allowed, and that in them the Intent 
if the Parties is to be obſerved. 


n 56. Recovery in Formedon appeared to the Judges to 


(4) 2 Co. 74.4. 


(a) Cr. Kl. 3 io. 
2 Rol Rep. 2 10. 
3 Bulſt. 220. 
. Jac. 188, 
443, $28. 8Co. 
162. b. 163. a. 
Cr. Car. 189. 
Cr. Kl. 466, Sog, 
og. Nay 115. * 
oor 65, 868. 
Yelv. 110. 
Palm. 152. 
21 Jac. c. 13. 


. Eliz. cap. 14. nor by any other Statute, but inſufficient Re- 


- Precedent was cited, and Judgment given in the Comma 


Harbert Bar- 
ny*s Caſe, 
Trin 35s in 
Comm' Ban o. 
(5; Cr. K.. 3 ic. 
1 Rol. 204. 


J. H. per attorn fuos præd: Er ſuper hoc idem FohannesW. 
eur hic dab intelligi, quod quoddam breve de Venire facis 


album, & abſque aliquo indorſame 
dorſum ejuſdem brevis, in ligulis Civitatis Glouc' anne, ar- 


Confiruttion of the Stat. of Feofails, &c. Parr y, 


m ” 
i r — — — 
— q6—— Ae... oe W 


Mich. 35 & 36 Eliz. 
In the King's Bench. 


urn 


_ 


Rowranp's Caſe. 


* an Ejectione firme between John Rowland, alias Sty- 
ner, Plaintiff, and William Fames; and William Sherive, 
Defendants of Lands in NM. in the County of Worceſter, on 
Not guilty pleaded the Jury found for the Plaintiff : And now 
it was moved in Arreſt of Judgment, that oh the Venire fi 
cias no Return wes indorſed, nor any (a) Name of any She- 
riff appeared on the Back of the Writ, nec quod executid 
brevis pred” patet in quodam panello, Oc. but a Panel of 
the Jury with their Manucaptors was annexed and ſewed 
to the faid Writ; and alſo a Tales was awarded, and a 
Panel of the Tales annexed, but no Return of them, not 
Name of Sheriff to it, but the Poſtea made Mention that 
they were returned by the Sheriff per mandatum Fuſtic, 
But it was moved that that would not ſerve, for the Sherif 
ought to return the Jurors, and the Tales alſo; and where 
there is no Return, it is not remedied by the Statute of 18 


turns, or which want Form, c. And therefore a notable 


Pleas, Trinit. laſt paſt, between Harbert Barney and others 
Plaintiffs, and () Walkley Defendant, Tin. 35 Elis. No. 
1231, Which follows in theſe Words, Poſtea contimuato pre 
ceſſu inter partes pred” de placito prædict per ur fi 
inde inter eos in reſpect' hic uſpue hunc diem, c. Et mo 
ad bunc diem venerunt tam prædidt H. B. c. quam pred 


hic d nodecim, Ec. inter partes pred” de placito pred”, 4 dit 
Sanctæ Trin. in tres ſeptiman ultimo prætorib, retornas full 


ſive ſeriptura ſuper 


raiat inter brevis de tres ſeptiman Sanfte Trin tt 
mamen offilat, nullamgus faciend mentionem ſuper brev 
illud ae aliquo FVicecomite, qui retorn brevis illius 

| an 


V, r V. Amendment of Records, Fines; 8&6. 41 
umi arri, nec quod execatio patet in dict panelf ei dem 
n anne, petendo quod breve illud una cum panell de 
ninibus Fur & Proceſſ. inde retornat? adnibilent”, & fro 
ly babeantur. Super quo brevi fred? at dorſo ejriſaem 
vis, und Cams panel annex”, per Fuſtic hic vi, & in- 
q dif allegatio dicti Fohan' Walkeley comperta eſt vera: 
| confiderar” eft, quod pred' breve de Lenin fac, ac pa- 
f eidem brevi anne rut necnon totus proceſſus fuperinds 
wat, adnihilentur, & pro aullo babeantur. Et ſuper 
jred H. B. &c. petunt breve Domina Reg Venire fa. 
; de novo bie — im, &c. ad triandum exitum pred 
ius unc tun. E os conceditur : Ided preceptum eff 
pd venire faciat de novo hit in craſtino Janct 

m, Oc. per quos, Cc. And note, that the 
jon was taken after Verdict, as in our Caſe at 
ſee the like Precedent, Mich. 31 H. 8. Rot. 12. 
the Com. Pleas : But there Curia adviſare built. And it 
moved in the Common Pleas, 35 Elis. in the ſaid Caſe 
Z 3. that the faid Writ on Examination might be en- 
ed and amended, ſed non allocatur ; & judicium ut ſti 
4. And fo it was prayed in 32 H. 8. but there Curia ad: 
ue vult, 


— 


nit Au 


* 


Mich. 34 & 35 Eliz. 
In the King's Bench, 


The Cpunteſi of RU TI AND Caſe. 


bebt on a Bond l zught by the Counteſs of 
nd: The Defendant pl to Iſſue, and it was 


%a for the Plaintiff, And now in Arreſt of Judgment it 
fut 1 Thewed, that one Nobert Moore Was returned on the 
per we faias, and fo named in the Diſtreſs, but in the 
ar- el before the Juſtices of We by Miſpriſion he ta) Rol. ie 
res tamed (ﬆ) bexs Mare, ſo on the P. az upon $ Co. 2 77 
reve ck it was ſaid, that N hq was not P wal Moor 762. 
n en and gave Vetdict; fot Which Cauſe Judgment Ader tee, 
ri l bot be given. But it was reſolved by the wholg 4j 

ut that if kamination that his 


—.— 
| if n ebuld appear by i Fry! 


Conftruftion of the Stat. of Feafails, &c. PART 


right Name is Robert Moore, ſo that he is well named 

a) $C0.16:.b. the Panel on the (a) Venire facias, and alſo that he is 

R - 762. _ ſame Man who was returned, and was ſworn, there the 9, 
Reb 168, 83, tes ſhould be amended. And to this Purpoſe, vide g 2 
Pottea 43-2. 14. by Danby, & 19 H. 6. 39. Tit. Amendment Pr. z 
1 Rol. 197. 27 H.6. 5. by which Books it appears, That if one be uy 
returned in the Panel of PYenire ſacias, and miſnamed j 

the Diſtringas, or Habeas Corpor, That it was not amen 

able; but the Proceſs againſt the Jurors was diſcontinued: }y 

Cr. El. 57,222. at this Day after Verdi Judgm. ſhall not be therefore ſtays; 
32 H.8.cap.39. for all Diſcontinuances are remedied by the Statute cf; 
= . H. 8. and 18 Elis. But at this Day, if a Juror be miſnam 
Cr. Jac. 457, in the Panel of Venire facias, although he be well nany 
458. Cr. Car. in all the ſubſequent Proceſs, it cannot be amended. And { 
278. 1Rol.40%4. it was adjudged M. 35 £5 36 Elis. in the King's Bench i 
Codwel's Caſe; and afterwards the Sheriff was examine 

and on Examination it ap that the true Name of th 

Juror was Robert Moore, and that the faid Robert Mw 

who was returned appeared and gave his Verdict; 2 

thereupon for the Reaſon aforeſaid, the Record of the? 

ſtea was amended by the Opinion of the whole Court, 1 

Popham Chief Juſtice, Clench, Gawdy, and Fenner. 


Mich. 35 & 36 Eliz. 
5 In the King's Bench. 


_ Copwtr's Caſe, 


x3 Rol.197, 198. FN an Appeal of Mayhem between Fohn Codewell Pli 
—— .. ki. Thomas Parker Don dhe Parties cam 
185. Moor 762. to Iſſue, and the Jury found for the Plaintiff 3 and 10 
Cr-Jac-457,45% it was moved in Arreſt of Judgment, that there was Vi 
Palm. 16; 104. riance between the Panel of the Yenire facias and d 
Diſtringas and Paſtea in the Name of one of the Jury, l 

74025 B08 and gave Verdict; for in the Panel of the Vm 
facias he was named Palus Cheal, and in the Diferns, 4 
ö _— 5 T. 


* 


ur V. er of Records, Fines, &c; 43 

he was named Paulus Cheale ; and becauſe th (3) 1 Rol. 197. 
172 was (a) miſnamed in the Venire Faria * —— Fun 
in his (5) Chriſtian Name, therefore the Judgment 4pm 
A ureſted; but if he had been well named in oy 563. Gr. Ws 


; mec 7 
Fave feces and miſcamed on the DiPringas or in the S. 


ſes, there on Examination it ſhould be amended. 353, 354, 396, 
457, 458, 653, 
654. 1Rol.Re 


| D 3 179, 180. Hob. 528. 1 Leon. 278. Owen 61, 62. 1Sid.66. 1 


Mich. 37 & 38 Eliz. 
In the Rings Bench. 


.Nicuots's Caſe. 


Aan! i ht Debt againſt Nichols on a fingle lenk. Cent: 
Bill; the De ant pl Payment without - Cr. El. 15 4. 
ane they were at Ifuc, and found for the Plain ry le er, 
and although ayment without Acquittance is no Plea, 83 * — 
flue is joined on a Thing not material ; for if the De- 12,692, Dy.6. 
ut hath paid the Sum without Acquittance, yet the pl. 3. ' * 
| Bill remains in Force: But foraſmuch as there was . — 5 
luc joined on an Affirmative and a Negative, which II. Cr. Jac. $5,377. 
fund for the Plaintiff, it was expreſly helped by the 17 g ie! 
tes of 32 H. g. & 18 Elis. and on that the Plaintiff 153. 1 Jones | 
judgment; on which Judgment a Writ of Error was 4% 14'- Hob. 
tt on the new Statute, and there on good Confidera- K 3 
lie Judgment was affirmed. Quod nota. N 
t. 54. 


* 303. O. Beal. 127. Hard. 2, 3, 0. Lane 81. Stile 198. (a) 27 El c. 8. 


G3 Mich. 


(a) Antes 392. 


poles in Weſthall in Suffolk, in the fame Year levied « Fi 


Amendment of Finer. Parr y. 


Mich, 38 & 39 Eliz. 


Bo HUN Caſe, 


| 
{ 
F 
| 
| 
] 
I 
( 


* 32 H. 8. Grey and Elizabeth his Wife being ſciſed ! 
the Right of the ſaid Elizabeth, of the Manor of En 


ed wi. 


thereof to Nicholas Bohun Eſq; and his Heirs, by the Nang 
of the Manor of Empoles, ud of a great Number of Acres 
of Land, Meadow, c. according to the common Form d 
Fines; and the Manor and Tenements were valued at 20 
Marks per annum, ſo that the Fine in the Hamper un 
265. 8 4. which was endorſed on the Writ of Covenant; an 
always the Fine pro licentia concordandi (which is (a) calle 
the King's Silver, or the Poſt-Fine) is the Fine in tot 
Hamper, and half the faid Fine more. As in this Caſe th 
Fine in the Hamper was 26 5, 8 d. and the half is 13 5. 4 
in all amounting to 40s, and yet the Clerk made the E 
try of the Dn DF note in this Form, Nicolaus Nabun s 
miger dat Dom Regine * pro licentia concurdandi, & 
in placito conventionis of fo many Acres of Land, Meadot 
Sc. leaving out the Manor, 76 follow ing the other Wore 
And for this Miſpriſion Adam who was Coufin and Heu® 
the ſaid Woman, brought a Writ of Error in the King 
Bench, and the Tranſcript of the Fine certified. Aud 
aſſigned (among others) in the ſaid Point, becauſe f 
King's Silver was pot paid as well for the Manor as for ti 
Tenements, And after that, the Judges the Comme 
Pleas were moved to amend this Fine in open Court; 
becauſe it appeared to them on Examination and Sigh 
all the Parts of the Fine, that it was only the Miſprin 
ef the Clark who entered the King's Silver, and that t 
faid Sum of 405. was in Truth the Fine as well for the 
nor as for the Refidue. And always the Value entered on © 
Back of the Writ of Covenant is the Warrant for the Ent!) 
the King's Silver; and altho' the Tranſcript of the f. 
was removed by Writ of Error; yet foraſmuch 41 
5 N N ee 


Een ee ©» 


A BSP ee nz 
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pur V. Amendment of Records, Fines, &c. 44 
Body of the Record did remain with them, they unanimouſly 
That the ſaid Entry ſhould be amended, and made in Poſtea 39. a. 
aWrit of Covenant of the Manor aforeſaid, and of all the Acres, dend. 4 
Oc. as it ought to be. And afterwards on Diminutionalledged 
in the Omitſion of the ſaid Manor, in the Entry of the K's 
Silver, a Writ was directed to this Purpoſe to the Ld. Ander- 
who one Day this Term moved all the Juſtices of Ser- 
ts Inn in Fleetſtreetto know their Opinions concerning the 
ſaid Amendm, in this Caſe, pending the ſaĩd Writ of Error. 
An it was reſolved by Poph. Ch. Juſt. of Engl. Periam Ch. 
Baron, Clark, Walmſley, Fenner, Owen and Ewyns, that the 
faid Entry of the King's Silver ſhould be amended, and that 
pending the Writ of Error. Alſo where the Writ of Covenant 
ould be Teſte meipſo, the Writ was, Dede meipſo, which was 
inſenſible and vitious; and that was alſo amended by all their 
inions. 
Note Reader, theſe Precedents and Reſolutions of the Ju- 
flices following in the like Caſes were ſhewed to the ſaid 
Juſtices before they reſolved of the principal Caſe. 
In Effex, Dowling's Caſe, Sc. Fine levied Hill. G. E. 6. cer- Nowl. Caſe. 
tied in a Writ of Error, Mich. 24 & 25 Elis. and certificate Tr. 25. El. by 
by Writ of Certiorari Paſeh. 26 El. & Trin. 26 El. ex afſenſts — — 
nin Fuſticiar” de Reg Banco, & Com Banco, & Baron' Godb. 103. 
de Kaccario, pending the Writ af Error, Proclamations endor- 
ſed fup* pedem finis were amended according to the Procla- 
mations on the Note of the Fine remaining with the Chirogra- 
fher, ut Patet per record. The Juſt. of the K's Bench were 
then Wray, T.Gawady, Ayloffe and Clench; and the Juſt. of the 
Com. Pleas then were Anderſ. Mead, Windham, and Periam, 
and the Barons of the Exchequer were Manwood and Shure. 
2. In Kent, Ketrle's Caſe. The Return of the Writ of Co- Kerrle's Caſe. 
renant was, Oct Purif. 31 NS. and in Truth was [Er Mich. 2 7. & 28 


Trin. ſequen” but was entered thus, ſc. & poſt conceſſ. & re- nb all the 
cordat erat San& Trin, ann. 30 H. 8. where it ſhould be * 
3: H. 8. and thereupon a Writ of Error was brought; and 
ing the Writ of Error, the Juſtices of the King's Bench, 
the Reſolution of Wray, Gawady, Clench and Shute © 
dence Curia) the Record was amended in theſe Words, Et 
aten conceſſ. craſtin Trin' 32. And on that Regula intra- 
ur in Reg Banco Term. Mich. 27 g 28 Eliz. And it ap- 
pears by che faid Rule, that the Juſtices of the Com. _ 
that is to ſay, Anderſon, Periam, Windham and Rheaes aſ- 
ſented to it; and Rhodes ſaid, that there was a good Pre- 
cedent in 30 H. 8. ubi pes finis was amended by the Note 
0l ad the Proclamations, &c. | | 
3. Morgan's Caſe in the County of Oxford, Certificat" note Morgan's Caſe, 
Fuicis, K. Concordia partium uit in his verbis, In Præcipe ut ” — 
| G 4 Banco. 


* 


Wy Amendment of Fines, Paxr v. 
de duabus partibus Rector, & de duabus part tenem, & 
fer vitium Clerici ſcriptor in concordia, Acforcian recognovit 
partem ultim quam, De. & pes finis, & nota cum Chire. 
grapbar recte ingrofſant”, vis. recognovit partes quas, ur il. 
las quas, Oc. Et enden ſuper hoc breve de errore, Hill. zs. 
Flis. emendatur certificatio Fudicis per notam & pedem 
nis, per Curiam, before Judgment given in the King's Bench; 
and thereupon the Plaintiff in the Writ of Error moved the 
Court of Common Pleas, that foraſmuch as the Writ of Er- 
ror was depending, that the Fine might be i ſtatu quo 
ius before e as it was certified before the 
Writ of Error certified. And 3 of the Common 
Pleas, ſcil. Anderſon, Walmeſley, Beaumont and Owen de- 
nied the Mot ion, and awarded that the Amendment ſhould 
Rand, although it was after the Writ of Error brought. 
Down's Caſe, 4. In Suffolk, Down's Caſe, Mich. 38 & 39. by the Mo- 
_ 38 <39 tion of Milliams Serjeant at Law proclam pedis finis were 
| 4 Cum Banco, amended per proclam note, in his verbis, ſuper pedem finis 
Pẽroclam was indorſed to be made 30 Fulzz, which was after 
Trin. Term ended; & ſuper notam finis ſuit 30 Funii, and 
well and duly done, & emendatur per Curiam after Writ of 
Error brought; and that aſſigned for Error. And fo in the 
principal Caſe the Roll of the Entry of the King's Silver 
was amended (a Writ of Error depending and that afligr- 
ed for Error) according to the Writ of Covenant, the Note, 
the Foot, and the Certificate of the Judge in theſe Words 
(de manerio de Empoles cum pertinentiis ac) which by the 
Negligence of the Clerk in the Entry of the King s Silver 
were omitted in the Roll and are fully extant in the Writ of 
Covenant, Note, Foot and Certificate of the Judge: And 
becauſe it appeared that the whole Sum was paid to the 
Queen as well for the Manor as for the Reſidue, and ſo 
no Prejudice to the Queen, it was amended, ut ſupra. 
Payn's Caſe, 5. Mich. 33 & 34 His. between Pain and Covert; the 
| Mich. 33.& 34 Records (before Amendment) were in Com Suſſex, and a. 
Ele per Cur. mended, and made Kanc as the Truth was; & duo ali 
de Com Banco. nes, M. 33. & 34 Eliz, were amended, and pro civitaie 
* mage 8 a | 
Wezlch's Caſe, 6. Suſſex, Wealch's Caſe, Cognitio Fudicis, the Town in 
1 which, &c. was to be ab as de Tub was, and the 
Writ of Covenant, Note and Foot were Caleburſt, & emen. 
datur, and made Saleburſt per Curiam. Et notandum eſt, 
nod tales emendationes per mandatum Curie, intrantur in 
aorſo Recorai per Regulam Curie, © 
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Paſeh. 41 El. 
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KinNGs BENCH. 


| FxEEMAN'S Caſe, 
Rror by Smith againſt Freeman in a Recovery in Waſte : Cr. El. 463. 
yu 1 was — . of the Statute 888 9A 8 Co. 163. 4 
A us faciat vaſtum, venditionem icki- Conſtructic | 

any" where it ſhould be deſtructionem. And in that Fn 
Error was aflign'd, and it was prayed that this wy. np | 
might be amended, being but the Miſpriſion of the Clerk, (s) ONT: 
who hath miſtaken 4 Word in the Statute of Glouceſter , oft. ceſt. cap. . 
vbich the Writ was grounded. And the Miſprifion was on- 2 laſt. 299, 
ly in a Letter, that bs to ſay, deſtriftionem for (c deſtrufti- 5 r 
"hem. And the whole Court on good Debate and Confidera- 5. e. 
tion at two ſeveral Times reſolved : 1. That it was Matter of (0 2 Bulft. 51. 
dubſtance; for diſtri&io is a Latin Word, and alters the Senſe 98 
of the Statute. 2. That it could not be (4) amended by any 2 2 Buiſt. 51. 
dutute, for Matter of Subſtance.in an original Writ is not re- Cr. El. 462, 
nedied by any Statute; but Matter of Form only. _ 644. 

Note well Reader, on Confideration of the Statutes of 
% 14 E. z. cap. 6. Stat” x. 9 H. 5. cap. 4. 4 H. 6. cap. 3. (s Co.157 2. 
E. 6. cap. 12. 32 H. 8. cap. 30. 18 Eliz. cap. 14. 158. a. 
If a Writ original at this Day wants Form, or contains 
falſe Latin, or varies from the Regiſter in Matter of 
form after Verdict, no Judgment ſhall be ſtayed or re- 
rerſed, But if it wants Subſtance as in the Caſe at Bar, al-, Geo. cap. 11. 
though it be by Miſprifion of the Clerk, it is not __ 


5.588 Conſtruftion of Stat. of Jeoffails, &c. Parr v. 

by any Statute. Vide 3 E. 6. 86. 10 E z. 482, $53.41 E. 

3. 14. 45 E. 3. 6. 4 H 6. 16. ) H. 6. 40. 21 H. 6. 8. 40 A 

6. 8. 2 H. . 11. 9 H. J. 16. 9 H. 7.19. 34 H. 6. 26. 33 H. 

6. 10. 30 H. 6. . 8 E. 4. 4. 10 E. 4. 12. 11 E. 4. 14. 22 E. 

& 21, 47. 13 H. 7.21. 14 H 7.13. Vide Mich. 3 E. 6. 

Sen aloes, the Juſtices of the Common Pleas in a Writ of Par. 

8 * tition, added the Word aſtenſurus, (a) which was omitted: 
Moor x. And in a Writ of Aiel they amended this Word (b) Ave, and 
. 33. 70 
oy 0. Bel 3. pl. 9. (5) 8 Co. 159. b. Moor g. 1 Anderf. 24. N. Benl. 33. pl 5;) { 


_ * * — ̃ 


— I I 


I liz. | 
In the King's Bench. 


ane ccc asg. I N 4 Writ of Error by Gage gal Tawyer to reverſe 1 
rl Fine levied 4 Elia. and aſſi _— r Error that the Writ 
"572. - © of Covenant boxe Teſts 24 Aprilis, returnable 15 Paſth, 
Sad El-745""-(which, in Tryth-was the 15 Day of April) and ſo the Re 
-* ,- turn before the Teſte. And it was reſolved by the whole 

_ _ . - _ Court that it ſhould be amended; for a Fine and common 
Jeak ente mae 
= Car. 270. 
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7 x . 
: 7 rin. 41 Eliz. 

| In the Common Pleas. 
30 | 
. Coox's Caſe. 

allenor brought 4 Formedon againſt Cook of the M 

CS (u) Isfield 2 County of Suſſex. The Tenant (s) 2 Browal, 


leaded in Bar a common Recovery againſt the Donee in _ | 

all of the ſaid Manor; The Plaintiff pleaded, Nul tiel Re. Nor i. 

cord, upon which they were at Iſſue; And the Record was 

[field either by the Negligence of the Clerk, or by Corru 

tion by drawing a Stroke, and making an ſ an J. ſe. Tela 

eld. And the Court was moved to amend it; it was 

refolyed, That if it could (5) appear to them, that it was (5) 4 Browal, 

the Miſprifion of the Clerk, or corrupted after, that it ſhould 23%. _ 

be amended. And to induce the to it, the Tenant !' 7. 

ſhewed, that the Recoverar enfeoffed him who was Tenant 

in Tail by Deed, which recited the Recovery by the Name 

of 75field, and he enfeoffed him by the ſame Name, and di- 

vers Conveyances immediately the Recovery, and all 

by the true Name of Ned. And the Court agreed that it (0 8 * 
ould be amended, and the rather that it was ins count &. 45. 

Recovery which is ſnffered by A dent af the Parties for (c) Poph. 23. 

Aſſurance of Land. And thereupon it. was amended, and Cr. Car. 270. 

Judgment given againſt the Demandant, | 


Caſes 


1 Ander. 131, 
132. 
Fiſt. 234. 


Caſes of Pardons. 
a 9d In the Star- Chamber. 


f 


4+» FRANKLIN'S Caſes, 
A Queſtion was referred to the Conſideration of Cole 


the Queen's Solicitor General, out of the Court of 
Star- Chamber, between Downing Pl. and Frankln, 

Eden and others Defendants, on the general Pardon, 19 Feb 
liz. and the Caſe was, That Downing's Bill was exbi- 
ited into the ſaid Court five Years before the laſt Parlia- 
ment, for Riots, Routs, c. and what Thing was pardon- 
ed hy the faid general Pardon was the Queſtion : it de- 
ended on two Branches of the ſaid AX, ſcil. And alfo 


— $:execpr all Penalties, Forfeitures now due, accrued or 


<. grown, or which ſhall , may be due, accruc or grow to 
© the Queen's Majeſty by Reaſon of any Offence, Miſdemea- 
* nor, or Contempt, and whereof and for the which any 
Action, Bill, Plaint or Information at any Time within 
eight Years next before the laſt Day of this preſent Seſ- 
« fion of Parliament, hath been or ſhall be exhibited, com- 
** menced, or ſued, and ſhall be there the laſt Day of this 
« Seffion of Parliament d ing or remaining to be proſe- 
* cuted.” And next following there is another Exception, 
ſetl. © And alfo excepted out of this general and free Par- 
don, all Offences, Contempts, Diſorders, Covins, Frauds, 
Deceits, and Miſdemeanors, c. whereof or for the 
* which any e Bill, Plaint, Oc. within four Years 
vent before the laſt Day of this Seſſion of Parliament, is 
or ſhall be commenced, or exhibited: And on Conſidera- 

| tion 


| 
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gon of theſe two Branches, the Solicitor General certified, 
That the Fine due to the Queen was excepted, and the 
Plaintiff or the Queen's Attorney ch proceed for the 


Fine which is excepted, and that the Queen ſhould have it, 


for without Proſecution the Queen could not have the Fine, 
the 


nor the Party his Coſts. Ef (a) quando Lex aliquid alicui (a); Co: 12. 

concedit, concedere wider & id, ſine gut res ive e non 12 

foreſt. But be certified, that the Imprionment, and all the Ca. Lt. 8. 

Puniſhment in the ſaid Caſe were pardoned. For 153. . 

in the firſt of the ſaid two Exceptions the r it ſelf is 2.100; 305: 

not excepted, but the Forfeiture, Penalty and Profit due to Nor 218. 

the Queen. And therefore the Impriſonment or any other 

Puniſhment is not excepted, for that is not inclu- 

ded within theſe Words, Forfeiture, Penalty, or Profit. But 

dyes 2 exhibited within the four Tay 1 
Offence it ſelf being excepted, by Conſequence p 

dents (b) or Appendants there», ao well c ral, as pecu- () f Co. 13. 

niary, are — And therefore in K Caſe nothing _ 

: Which Certificate oftentimes fince hath been Hob. 81, 82. 


15 1 
confirmed by the Opinion of he Court Star Chamber. 9 ge 


Hadres 370. Poſtea 51. a. b. Jenk. Cent. 258. Moer 394, 599. Lelv. 126. 1 Brownl. 211, 
Flo. 401. . Cr. EL 72. a 


i 
a e 


Hill. 39 Eliz 


In the Star-Chamber. 


GI BERT LITT ETON Caſe. 


Brwween Gilbert Littleton Eſq; Pl. and the Lord Dudley 
and others Def, in the Star-Chamber, the Caſe was 
ſuch; At the laſt Parliament which began 19 Feb. 35 Elis. 
in the general Pardon is ſuch Exception: © And alſo except- 
d out of this general Pardon all Offences, £c. whereof, or 
or the which any; Suit by Bill, &c. at any Time ns” 


Inft, 234 
Flard. ayer 


* 
— 


bo Caſes of Pardone Par v. 
un Years next before the laſt Day of this preſent Parliament 
« 5; or ſhall be commenced or exhibited in the Court of 
« Star-Chamber, and now is, or the laſt Day of this Seſſion 
<. of Parliament ſhall be there depending. And the Bill 
was exhibited by Gilbert Littleton, Term Hillar befbte the 
Parliament, and Proceſs awarded returnable Term Paſtel 
next following, which was after the Parliament; And whe- 
ther this Suit ſhoulc be ſaid depending before the Return 

of the Proceſs was the Queſtion. And it was objected, 
that the Words of the Exception are, Suit by Sill depend. 
ing, and it cannot be faid Suit till the s be returned. 
2. It was obſerved, That in the next preceding Exception 
concerning Suits commenced within eight Years, there the 
Conclufion is, Depending, or remaining 10 be Proſecuted, 
which Words, or remaining to be proſecuted, as it was ſaid, 
extend to Bills nat de ding, eil. when the Proceſs is not 
returned, but no fuch Wor ate in this Exception. And to 
prove. that the Bill was _—O— before the Proceſs re- 
turned, the Defendants ( el reſembled it to Writs at the 
Common Law, where divers Books were cited, to prove that 
original Writs are not in Law depending (a) before their Re- 
turns, 21 E. 4. 55-4. a Writ it 1 onn as it is ſeals 
ed, but it is not depending until it be returned, (6) 18 H. 8. 
5. 4. act. But it was anſwered and reſolved, That there was 
à great Difference between an original Writ purchaſed out 
the Chancery, and returnable in the Common Pleas, or 
d. King's Bench for there inaſmuch as the Original comes 
out of another Court, the Common Pleas or King's 
Bench, hath not any Record before the Return there 
of: But in the Caſe at Bar, the Bill is exhibited in the Star- 
Chamber, and Proceſs iſſues out of the ſame Court, and is 
returnable in the ſame Court; and therefore the Suit by Bill 
ſhall be {aid depending before the Return, or ſerving of the 
| Subpena. And it was that Suit by Bill depending, and 
Bill de — are all one; for the r 
, res demminatur a principaliori parte: 
12 — — General ſaid, That where an ori Joh Writ is 
So haſed out of the Chancery returnable in = Common 
N Pless. or * * Bench, in ſuch Caſe after the Writ ſhall 
be returned, the Writ ſhall be ſaid ing from the Day 
of the (c) Teſte of it. And if the Tenant alien before the 
Return, and after the Teſte it ſhall be ſaid an Alienation 
ing the Writ or if the Def. purchaſes another Writ before 

o Return of the firſt Writ, it ſhall be ſaid purchaſed pend- 

ing the firſt Writ. And it is ſaid in 9 H. 6. 54. thatwhere aWrit 
g of Covenant (4) is purchaſed to levy a Fine, and before the 


Return, Dedimus poteſtat recites, cum breve noſtr de con- 
ventione pendeat z and yet the Writ of Covenant then is not 
returned 
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returned; and fo is ne common Experience at this Day. 
Vide 2 E 4-11 4 If (a) a Nuare Impedit be delivered (e) Br. Probi: 
11 the Shezi#f in the Court of Common Pleas to be execy> dition 10. 

is pending to this P 1 * that the N may have 5 N N. 8 43 


$3: } ! 
72 tion for Suit for the e ſame Caufe © in th iritual Ficz. P 8. 
Cart: And a Man may 2 his original the. Spiri at tion. 7 


de fame Time a Writ ( n.. Alſo the Words (4) , Hs. 5 

cthe N were ob Whereof any Suit by Bill wings 

is, or ſhall 23989 c. and ſhall be pong CST TM 
z 


the laſt Day of this — in which this HF. N B 61 d. e. 
; to be intended, depending 19 Feb. which was the 2 Inſt. 328, 320. 
Jy of the Parliament ; 3 but (Hall be commenced) ought to 
e of Neceflity after the ſaid 19 Day of Feb. which 3 is al- 
ay out of Term. And becauſe it appears that the Ma- 
en of the Act intended that the putting in of the Bill on- 
-intv the Star-Chamber after the 19 Day of Feb. and bes 
the faid laſt Day, ſhould be ſaid d ing; and fo it ap- 
ears that the faid Words i in the preceding Branch, Geil. De- 
* or remaining to be proſecuted, are all one 2 Effect; 
ore it was concluded, That in the Caſe at Bar, the 
i 4 the true 1 -= of mo _ by 
tn be ſaid (c depending. o it was reſolved by 
luices on 4 Ar ore had between them. And thereupon e 
denen in the Star-Chamber did (4) proceed againſt the Rep. 485. 
Defendant in the laid Bill. 3 


2 — m—_—_R_ 
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Paſch. 42 Eliz. 
In the Star-Chamber. 


Dzxywoop's Caſe. 


U nd was Plaintiff againſt Appleton and others Defen- 3 laſt. 234; 
dants in the Star-Chamber for Riots, and Routs, and 
er Miſdemeanors ; which Bill was brought before the laſt 
atral Pardon in = Elis. and before the ſaid Pardon the Hard. 368. 
ani died. And afterwards the 1 Attorney in- 

for the ſame Offences againſt — and 


ing, 


2 2 Palit. 182. 
2 Iuſt. 238. 
® Hard. 398. 


[=_ 


Or remaining to be 


. 


. . 
Proceſs in 
(o) Antes 48.4. REDS net ng jet fe 


Kam. And il to by brows, th 
iin Pur Tears and mare before 
1 — and within the ei 
conceived on theſe Words 


54 7 . And now is, or the 
e 


ſecuted: And it was fai 
bec 
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every Suit in t 
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A” r._ © 


In the King's Benchi 


 Vayohan's Caſe: 


4 Writ of Beror between Hull and mung ba i in a writ of E. 5. 451. 

Entry in the Quibus brought in Wales: The Def. pleade 9 
Nen gifſei/fvit, and ing this Plea the general Pardon in | 
Elis. was made, by which all Fines; Antercenventy; Coor 

macs Ec. were pardoned, Ec. and after divers Continu- 
{nces e Iffue was found for the Demandant, and Judgm nent SY 
pf ſed non in 1 (a) rae of wr (a) Line 71, 
ncipal Error which was aſſigned was, becauſe the De- 
— ought to have been — becauſe the general 
Pardon did not diſcharge the Amercement; for it was faid; 
that the W or the Diſſeiſin was not the Cauſe of the 


— Pleas, M. 15 & 16 Elis. whete a * — 1 17 5 

Dy againſt an (c) Infant, and pending the Plea he came ( e. 5 

Age, it was adjudged he ſhould be amerced for the Co, Lit. 126 b. 
Delay, as it was urged after his full Age. So in the Caſe 127.4 140 598, 
it Bar, foraſmuch as there was a Delay as well after as be- 
— the Þ . and the Amercement was wholly for the 
is Cauſe the Pardon did not dikhatge it. But 
ourt reſolved, the Judgment ſhould be affirmed, And 
in this Caſe theſe Points were refolved. 

1. That the original Cauſe of the Amercetitent in the Caſe Toe Reſolgticn 
it Bar was the Wrong and Contempt of the Tenant that he of of the Corr. 
did not render the Land to the Demandant; as he was com- | 
5 che K's Writ; and altho the Amercement eannot 

3 nor the > Queert, intitted to it befote the judgſhent 


uſe by the the W 
Y Jddgment the * 


Amercement, ut the Delay of the Plaintiff; for if the De- , . Fr 


| 
| 
| 
| 
| 
| 
| 


* 
D ̃ ͤ 
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( a) 1 Brownl. 
211. Yelv.126. 
Anrea 47. a. 
6 Co. 13. b. 
Latch. 81. 
Palmer 412. 
Inſt. 236. 
ob. $1, $2. 
Hardr. 370. 
Co. Lit. 126. b 
Moor 394, 599. 
Cr. Jac. 207. 


Caſes of Pardons. PART V. 


although the Pardon comes before the Judgment, yet the 
(a) . Cauſe of the Amercement being pardoned, the 


Amercement it ſelf by Conſequence is as in 
Cole's Caſe in Plow. Com. 401. 4. And Cn 
Caſe in 37 (b) H. 8. 21. where it is agreed, that a general 
Pardon . to be taken Ls moſt e for the Sub 
b. ject, and moſt ſtrong roy a he 

2. It was reſolved, That all 8 of Jeofails extend to 
(4) Wales, for the Statute of 27 (e) E. 8. hath made it Par- 


Sol ern 258 cel of England; and aſterwards the] Judgment was affirmed, 


ot: Cr. El. 72. Note, he who commits a Wrong, 


C. 21. 
88 82. 
141. Godb. 1 


6 Co. 79. b. 
Poſtea 50. a. 
Kelw. 198. a. 
2 Bulſt. 54 
eb. 405. 
e 


755 396. 


9 & Lit. 


31nft.234. 


wy ddir, qui cuipe quam f 22 Ae 
8 PHeccato aaa, qui culpæ ecit patrocinia wonts 
Flow. — adjungit, and — he ſhall be amerced. 


and at the (F) firſt con- 
feſſes it, and obeys the King's ,mmand by his Writ ſhall 
not be amerced ; for prudenter facit, qui 8 og 
obremperat : But every one who commits a Wrong, and 

ing commanded by the King's Writ, guod juſte £ —_ 
— oo reddat, PH _ he e my maintains the Wrong on 
Record in the King Delay compels 
the 117 to e it by 


126. b. 3 Co. 61, b. - Cr. El. 63. 1 Rol. 212. Cro. Car. 56, 


Hill. 41 Eliz. 
In the Exchequtr. 


 Wrarar's Caſe, 

I 40 His. Rot. 188. the Caſe was ſuch s Thomas Mi 
ral and Zaſper Boſvile were bound to Henry ahi gp 
in a Recogniſance in the Nature of a Statute-Sta 

Feb. 33. Elis. of 500 l. And afterwards' the ſaid 20 
was outlawed in the of Tork, 8 Ofob, 38 Elis. and 
afterwards the general Pardon at the laſt Parliament 39 Elis 
was made. And whether this Debt was pardoned or not #3 
the Queſtion now in this Term in the Exchequer, And it 
conſiſted on two Exceptions in the ſaid Pardon, ſcil. And 
* alſo except out of this Pardon all Debts which were ® 


„ be due to our Sovereign Lady the Queen, c. * 


EY I rr © mig twin cw cc. oc 


Parr V. Caſes of Pardons. 50 
" any to her Uſe, by any Condemnition, Recogni- . 

„ ſance; 2 or otherwiſe, Cc. And alſo except out 

* of this Pardon, all Goods, Chattels, Debts, Actions and 
« Suits already forfeited, c. 15 Reaſon of any Outlewry, 
« and whereof her — by her Highneſs's Letters Pa- 
« tents hath before the laſt Day of this preſent Seffion made 
« any Grant, Covenant, or Promiſe to any Perſon or Per- 
« ſons.” And it was reſolved, that by the lat Exception it 
is proved, that the Intention of the Queen was not to in- ( Lit Rep. 3. 
clude (a) Debts which accrued to her by Outlawry within 5 => 
the firſt Exception; for there is a ſpecial Saving, and in a Kelw. 198. ab. 
ſpecial Manner for them by the lait Exception. Alſo the 5 Co. 79. b. 
gel Pardon is to be taken moſt (b) beneficially for the (213: 2232. 
bect, and moſt ſtrong againſt the Queen. ; 


Trin. 41 Eliz. 
In the King's Bench. 


Bicc1N's Caſe. 


Appeal between boroug h and PBiggins the Deferi- Most 551, Cr. 
dant was found guilty of Ma aughter ; and the Queſtion El. 1705 
was, if the Queen might pardon the Burning of the Hand. luſt. 1. 
And it was objected, That the Appeal is the Suit of the 
Party; and now by the Statute of 4 H. J. cap. 13. the 
Burning of the Hand is Parcel of the Puniſhment. As if it 
was enacted, That he who is attainted in an Appeal of May- 
hem, ſhall have Judgment of Death; in that Cale if one was 00 Dyer 24 
tainted in an Appeal of Mayhem, the Queen could nor fl. — — 
pardon the Execution of Death, becauſe it is the Puniſhment 370. Hob. 294. 
of the Offence at the Suit of the Party. But on Conference oor; 571- 
bad with divers other Juſtices it was reſolved, That the T. El 46 
Queen might (a) pardon the Burning of the Hand in an Ap- 632, 682. 4 
pea], og that for we 11 1 3752 — Ig 

1. It appears the ſaid Statute 7. that at _. 
he Conimon 12 5 E had 3 hag the Bene · © 15 "Y 

ve it agai in infinitum (c Stant. 
= (e) Clergy L H _ "—_ ren. 124. © 


Caſes. of Pardons. Parr, 

which was remedied by the ſaid Act; fo that the Burning 

(a) Raym 370. of the Hand was to no other Purpole but to (a) tignify to 
Hob. 294 the Judge whether he had had his Clergy before or not. 

r 2. The Burning of the Hand is not any (Y) Parcel of the 

3 Tudgment, for then the Queen could not pardon it, becauſe 

the Plaintiff hath Intereſt in the Judgment, and for this 

Cauſe the Caſe of Mayhem which was put on the other 

Side was well agreed. And ſo the Doubt in Ellen Lambt 

(c) Dyer 221, Caſe, 3 Fliz. Dier 201 (e) & 202., and in Muſgrave's Caſe 

Sehr“ in 9 Elis. Dier (4) 261. well explained. But there it is faid, 

3 In(t.z37. that the Queen cannot pardon the Impriſonment, for that is 

Q Cr. E1.455- Parcel of the Execution of the Plaintiff in the Appeal. And 

. 261.pl. 26. TER i 

(er lack. 200. Taverner's Caſe, 15 Hlis. Dier (e) 323. was agreed by al, 

| That the Queen may pardon the corporal Puniſhment in 

) _ 571- Caſe of (/ Forgery, becauſe all Suits in the Star-chamber 

y — Ab are but Informations for (g) the Queen, although the Suit 

oitea 51.2. be exhibited by the Party; and the Queen may pardon 2. 

2 Init. 233. ny Offence for which any Subject complains there. But if 

- had been attainted at the Common Law in an 

(b) Moor 571. Action of (H) Forgery of falſe Deeds, there the Queen could 

not have pardoned it. 2. It was objected, That altho' the 

Queen may pardon the Burning of the Hand, yet the De- 

fendant might be impriſoned at the Suit of the Party ; for 

(i) Raym. 370. before the Statute of (2) 18 Elis. cap. 7, the King might in 

Cr.ſac.430.43" Caſe of Indictment of Manſlaughter pardon the Imprifon- 

7 — d. ment, as ap in (K) 15 H. 7-9. 4. but not in Appeal, 

Hob, 24. And by the Statute of 18 Hlis. they cannot deliver the Pri 

Co. 110. a. b. ſoner (1) before he be burnt in the Hand. But it was te- 

(#) Fur. 8 ſolved, that foraſmuch as it was enacted by the ſaid Statute 

. 3. of 18 Eliz. that after Clergy allowed, and Burning in the 

Br. Charter de Hand, the Priſoner ſhould ſeutly at large, and deli- 

Fardon 2. vered out of Priſon, which Act was reſolved to extend as 

| well to the Cafe of Appeal as to the Caſe of Indictment; 

and the * now hath pardoned the Burning of the 

Hand, for this Cauſe the Burning of the Hand being dil 

charged, the Party alfo ſhall be diſcharged of his Impriſon- 

ment by good Conftruftion of the ſame Act, otherwiſe the 

Party wonld be lawfully diſcharged of his Puniſhment, and 

yet remain perpetually in Priſon, which never was the In- 

tent of the Makers of the Act. And thereupon Biggins was 

Aifcharged. | 
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Trin. 2 Jac. 
In the Cummon Pleas. 


' Hart's Caſe. 


Lice Cooke libelled in the Spiritual Court againſt Roww- 
land Hall for Defamation, for calling her Whore, and 

had Sentence, and Coſts were taxed. Et decretum fuit 
quod pr ediftus Rowlandus Hall foret movendus, & citan- 
aus, ad ſolvend* expenſ. citra tale feſtum. From which Sen- 
tence the Defendant appealed, and before the faid Feaſt 
Hall obtained the King's Pardon, and thereupon got a Pro- 
hibition out of the Common Pleas. And in this Cafe four 


Points were reſolved. a 

1. In all Caſes depending between Party and Party in 
the Spiritual Court, where the Suit is 75 pro ſalite 4. ) Co. 20.8. 
nimæ, vel reformatione morum, as for Defamation, or lay- U cch. 81. 
ing violent Hands on a Clerk or the like, there the () K's % 31. 
Pardon is a Bar of the Suit, for the Suit is not to recover a- () Har. — 
M Damages, or any other Thing, but only to inflict Puniſh- Hob. 82. 
ment on the Offender pro ſalute anime ; which Puni ſh- 
ment the King may pardon as well before as after the Suit 

for in Truth ſuch Suits are only for the (c) King, (c) 2 Bulſt. 182. 

although they be proſecuted by the Party, and like Suits in Cr. Jac. 335. 
the (4) Star-chamber preferred by one Subject againſt ano- (4) Antes 48.b. 
ther, the King may pardon them; for although a Subject dg: 
proſecutes them, yet the Suits are for the King, and to pu- Cr. lac. 335. 
nin the Defendants for their Offences and Miſdemeanors by 3 Mod. 56. 
Impriſonment and Fine, c. to the King. But if one li- 2 Show. 429. 
bels ſor Tithes or a Contract of Matrimony, or for a Lega- 
y, or the like, where the Plaintiff hath an Intereſt and Pro- 
Fenty in the Thing in Demand, and Sentonce ſhall be 22 

him for the Thing which he libels for, there the King 
cannot pardon it, neither before or after the Suit begun. 


H 3 2. If 


| x Caſes of Pardons. Parr V. 
1 2. It was reſolved that all Proceedings in the Eccleſiaſti- 
Dav. 73.2. Cal Court ex officio are for the (a) King. For which Cauſe, 

whatſoever the Suit is, there the King may pardon it, for 
they are only to correct and puniſh the Party for the Of. 
fence or Crime, which the King may pardon, and not for 

the particular Intereſt of the Party. 
3. It was reſolved, that in the principal Caſe, although 
(% Flats. the Suit be for the King, and which the King may E 
Cr. Car. 9, 47, vet when Sentence 1s (b) given, and Coſts taxed the 
199.Cr Jac.159. Plaintiff, now the Plaintiff hath a particular Intereſt in 
$3f- Noy 91. them by the Sentence, which the King cannot pardon, al 
| though a Day be given for the Payment of them, ut ſuprs. 
6e) 2 Bulft.132. The fame Law of Suits aforeſaid in the Star-chamber af 
Cr. Car. 68. ter Sentence given, and Coſts taxed for the Party, the 
Er. Jac. 335- Pardon ſhall not diſcharge them. But if the (c) Pardon had 
| been obtain'd before the Sentence, there the Pardon had 
diſcharged the Whole, for then the Court could not have 
proceeded to any Sentence of the Principal, and by Conſ:- 

4 6 Ca.18. b. quence not of the Coſts, which are but acceflary. 

* 4. Although the Defendant bath (4) appealed, by which 
. the Sentence to divers Purpoſes (by the Opinion of the 
1 Jones 6). Doctors of the Spiritual Law) is ſuſpended, as appears in 
8 b. 252. (e) 2 H. 6. Gard 118. 2 R. 2. Quare Impedit 143. 1 Hy. 
88. 8 12. 2 Mar. (f) 105. yet by the firſt Sentence the Party 
G Dycr 105. (notwithſtanding the Appeal) had an Intereſt in the Colts, 
pl. 17. which could not be diſcharged by the King's Pardon. And 

- therefore as to this Purpoſe the firſt Sentence is not ſuſpend- 
ed -by the Appeal. And afterwards a Conſultation was 
granted for the Coſts. e 0 | 
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PA RT V. 


Mich. 29 & 30 Eliz. 
In the E xchequer. 


PAG E'S Caſe. | 


I an Information againſt Page and his Wiſe for Intruſion 
in certain Houſes in Zyn-Regis in the County of Nor. 
folk, on Demurrer, the Caſe was ſuch; Indy ſeiſed of the 
ſaid Houſes in Fee, held in Socage, by his Will in Writing 
deviſed them to his Wife, (now the Wife age, who 


was an Alien born) and before the Death of Indy, the Queen 


by her Letters Patents under the great Seal made the ſaid 


52 


Woman a Denizen, and afterwards Judy died; and the ſaid 


Letters * under the great Seal were corrupted and 
e they bore 2 hr after e. Death of Tuly, and 

ru y eſte after the Deat Tzay, and upon 
that Page and his Wife got an Exemplification of the It. 


rolment of the Letters Patents in the Chancery under the 


peat Seal, which was with the true Teſte according to the 
ruth, And afterwards an Office was found before certain 
Commiſſioners, by Force of a Commiſſion directed to them 
under the Exchequer-Seal, by which it was found that the 


kid Woman was an Alien born, c. And in this Caſe theſe 


9 Points were reſolved by Sir Roger Manwood Chief Baron, 
and the whole Court of Exchequer. L 

1. That the Office was inſufficient and void for divers 
Cauſes. 1. Becauſe an Office found by Force of a Commiſ- 


fon under the Exchequer · Seal is not ſufficient to intitle the 


Queen to the Lands of an Alien born: For there are two 


eſte, ſo that now as they were raſed and cor- 


Manner of (a) Offices; one that veſts the Eſtate and Poſſeſ- (2) Hob. 257. 
fon of the Land, c. in the Queen, where ſhe had but a Cf. Car. 73. 


Jones 217. 


Right or Title before, andi that is called an Office of Godb. 312, 


Intitling : As in Caſe of a Purchaſe by an Alien, or the 325. 2 Kol. Rep. 


King's Villain, or by any Body Corporate ot Folitick in 32: 34% 
Mortmain, or by a Perſon attainted of Felony, & ſic * 3 


4 ſimilibus And ſuch Office which concerns Fee 10 Co. 115. 2. 


 (b) Freehold ought. to be by Force of a Commiſ-(5) Hob. 231. 


"WS 


un, 2 «2» 


fion;; 


r. Car. 173, 
ſtea 56. b. 


(a) Godb. 312. 
Moot 253. 


(5) cg. 


0e) 1 Rol. Rep. 
395. Sr. Chek 
461. Duc. pla- 


N 
. 


0 Moor 325. 
Co. Lit. 2. b. 
Hob. 231. 


+ aer. 23, 


(e) 1 Jones 78, 
79: Moor 335. 


(H yer 283. 

pl. 31. 1 * 
47. Goldsb. 29. 
202, 2 Sid. 148. 


er p 


15 Hardt. 118. 
nn 


M2 CV 4 


© > 


(#] 2 Taft. 242. 


under any ſuch Patentee or Patentees, Egg. ſhall and ma). 
fc. make and convey ta themſelves Title, Cc. unto 1 


5 PAGE Caſe. Pakr v. 
ſion under the great Seal of Engl. There is another Office, and 
that is called «Office of (a) Inſtruction, and that is —— the 
Eſtate ofthe Land, c. is lawfully in the K. before, but the Par- 
ticularity of the Land, c. doth not appear of Record, ſo that 
it may be put in Charge. As if one be (H attainted of high Trea- 
fon, all his Lands, c. are preſently by the Stat. of 33 H. g. c. abc. 
in the King: Or if the K Ten t commits Felony apd is attaint- 
ed, anddies, intheſe and the like Caſes the Eſtate of the Land 
without any Office is in the King: But it doth not appear tq 


the Court of Excheq. of whatLands the Perſon attainted was 


eiſed, at the Time of his Attainder or after, and if that be 
und by Office by Force of a Commiſſion under the Excheq, 
Seal, it is a ſufficient Record to inſtru the King of the Cer- 
tainty of the Land; c. by which it may be put in Charge. 
2. It was reſolved, That the (c) Office was inſufficient, - 
cauſe it doth not appear what Authority the Commiſſioners 
had, but generally, Inguiſitio capta, Ec. coram, Ec. virtute 
cufu ſdam — eis direct, and for divers other groſs 
Imporfections the Office was adjudged inſufficient. 

3. It was reſolved, That in the Caſe of an Alien, (4) Perſon 
attainted, ſo long as he lives, the K's Villain, Alienation in Mort- 
main, Condition broke, Alienation contra form” collationis, and 
the like; the Inheritence or Freehold of the Land is not veſted 
in the K. till (e) Office found under the great Seal, for that 
is an Office of Intitling. Vide 3 5 E. 3. Villenage 22. 8 E. 4.4. 9H, 
7. 2. Morimain, 2 H. 1.8. Condition 29 H. 8. Charter de Pardon 
B. 59. The Ks Ten t attainted of Felony, 7 E. 4. 29.8 11 H.4. 
26. If an Alien and a Subject born purchaſe Lands to them and 
to their Heirs, they are Jointenants, and ſhall join in an Aſ- 
fiſe; and tbe Survivor ſhall hold Place till Office found. Plow. 
Com. Nichols's Caſe,” fol. 47. G 11 Eliz.-Dier 283. Alien 
born. Vide Stanf. Prerogat. Regis, cap. 18. fol. 53. 

4. The great = of the Caſe was, Whether the Det. 
ſhould plead the ſaid (g) Exemplificat. of the Inrolment of the 
ſaid Letters Pat. of Denization, by Force of the Stat. of 3 EC 
c. 4. or 13 Bl.cap.6. And it was objected, that neither an Exem- 
plification, nor a Conſtat of any Letters Patents were pleadable 
at the Com. Law, for as it appears by the Preambles of both 
Statutes, that this Caſe of Denization was out of the Wordsof 
both Stat. for the Words of the Purview of the Stat. of 3 E.(b) 
6. are, All and every Perſon or Perſons, Bodies Politick or 
& Corporate, which lawfully ſhall or may claim by Force of 
« any Patent made fince 4 Feb, 2. H. 8, Sc. and all other 
that now have, or hereafter ſhall have any good or Jaw 
ful Eſtate, Right, Title, Rent, Profit, Cc. of, in, to, or out 
« of any Lands, Tenements, Hereditaments, or Otnces 


7 + * 
©” 
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4 Wl © id Honours, Lands, Tenements, Offices, and other the 
ic Wl © Premiſes, c. by, from or under the faid Patentees or any 
r- Wl © of them, c. by ſhewing forth of any Exemplificat. or Con- 
it fat of the Roll, Ec. And in the Caſe at Bar, theWoman doth 
not claim any 6, Right, Title, &c. of or in any Lands, 
Tenements, c. by Force of any Letters Patents, but only to 
be made Denizen, which extendeth only to Ability and Ca- 
pacity of her Perſon, and not to any Lands, Tenements, nor 
unto any Thing ifluing out of them. And it was objected, 
That this Caſe was out of the Statute of 13 Elis. cap. 6. for 
the Letter of that is, that all and every Patentee and . 
« Patentees, their Heirs, Succeſſors, Executors and Aſſigns, 2 Inſt. 282. 
and all and every other Perſon and Perſons, having by or 
from them or any of them, or under their Title, any E- 
ſtate, or Intereſt, of, in, or to any Lands, Tenements He- 
© reditaments, or other Thing whatſoever to ſuch Patente 
or Patentees heretofore granted, Sc. By which it appears 
for the Reaſon aforeſaid, that he who claims to be made a 
Denizen is out of theſe Words; alſo the Stat. doth intend ſuch 
Hereditament, or Thing only as may be aſſigned or transfer- 
red over, which appears by the ſaid Words And all and 
© every Perſon and Perſons having by or from them, c. a- 
ny Eftate, c. of, in, or to any Lands, c. to ſuch Patentee, 
8 90 granted. But when the n by her Letters Patents 
makes one a Denizen, it is individual and incident inſeparable 
tothe Perſon of him who is made Denizen which cannot be 
transferr'd over, and therefore this Caſe is out of the faid Act: 
But it was thereunto anſwered and reſolved by the Court. 
1. That it was true, that neither an Exemplification, nor a Co. Lit. 225. b. 
Conſtat was pleadeable, and to be ſhewed to the Court at Fardr: 118, 
the Common Law, becauſe they were but the Tenor of the © © 
larolment, and the Tenor of a Record is not pleadable b 
K Law. And — 8 the — = of both the ſaid 
tatutes ag e Statute of 6 R. 2. cap. 4. 
2. It — That the ſaid Act of 13 Elis. did ex- pog. 
end tp the ſaid Letters Patents of Denization; for it was a 2 Buick 
— Queſtion conceived on the ſaid Act of 3 E. 6. Whe- 
the Patentee himſelf might plead the Exemplification 
r Conſtat of the Inrolment of his own Letters Patents by 


213, 
$+ 


) Reaſon of the ſaid Words in the Body of the AR, © Shall 
ck or BF 4nd may, Cc. make and convey to themſelves Title, Cc. 
ce of to the ſaid Honours, Lands, Tenements, c. by, from 
ther or under the ſaid Patentees, = So that by the Words 
lav- Nef the AR, the Patentces themſelves were left to the Com- 
r out A nen Law, Vide 1 Elis. Dyer 167. Sir Tho. Wrothe's Caſe ; Dy. 167. pl. 13. 
ices We the Remedy whereof, the ſaid Act of 13 Elis. was made, 
maß, I ich is more liberal and beneficial than the ſaid AR of 
0 2 3 E. 6. for that by expreſs Words extends to all Patents 


Matſoever, without any Reſtraint: For it was reſolved 2 Co. Lit. 225. b. 
| 2 „ Sle 


Jud, 1 a” 


(s) Doct. pla. 
213. 


H Palm. 87. 

r. Petents 97. 
Br. N C. 192. 
(e) Palm. 62. 
Br. Patent 58. 


nobis in Cancellar” noſtra perſonaliter conſt” ſacrameuii 


are all one: An 
irrotulament quarund literar paten, c. and recites them 


PAOGEY Caſe. PART V. 


theſe Words, All and every Patentee and Patentees, their 
< Heirs, Suceeſſors, Executors and is a diſtin Clauſe 
of it ſelf, and extends to all Letters Patents whatſoever, ei. 
ther concerning Lands, Ec. or Perſons, Sc. or any Thing, WM. 
or Matter whatſoever. For in the next Clauſe the Words are, WM; 
* any Lands, Tenements, or Hereditaments, or any Thing Wl, 
* whatſoever. And afterwards towards the End, as ſhall WM; 
* and may ſerve to and forſuch Title, Claim or Matter; and Wl / 

0 

4 


therefore this Act doth extend to Letters Patents of Crea - 
tion of (a) Dukes, Marqueſſes, Earls, Viſcounts, Barons. Al- 
fo to Pardons of Treaſons, Felonies, c. Outlawries, Infran- 
chiſements of Villains, and all other Letters Patents which 
at the Time of the Exemplification or Conſtat are in Force, 
not lewfully ſurrendred, or cancelled, concerning any Inheri- 
tance, Freehold or Chattels, or any other 'Thing, or Matter 
real, perſonal, or mixt whatſoever. Yide the Opinion of 


MAfervin in (b) $2 H. 8. Tit. Patents Br. that a Conſtat was [ 
— at the Com. Law, but not an Inſpeximus. And the WM, 

inion of{c)Fiſber, 14 H. J. 12. J. & vide Lib. Intrationum, . 
Aid granted on pleading of a Conftat. But by this Reſolu- e 
tion you will better underſtand the Law in theſe Caſes. " 
Note Reader, foraſmuch as the faid Acts of 3 E. 6. & Wk: 
13 Elis. extend to make an Exemplification or Conſtat of WM, ; 
the Inrolment of Letters Patents pleadable, it is requiſite to 


ſhew you the Difference between an Exemplification and a 
Conſtat, and the Signification alſo of thoſe Words by which 
Letters Patents are commonly called (4) Inſpeximus, Inno- 
teſcimus, Fidimus: And it is to be known, that an Exempli- 
cation, and an Inſteximns, as an Innateſcimus and Vidimus 
imus or Exemplificati ins in this 
Form; Eliz. Dei gratia, &c. omnibus, c. inſpeximus (t) 


de Vero in Verb, and concludes in fuch Form, Nos auten 
tenorem literarum paten' pred”, &c. ad requiſitionem A. J 
duximus exemplificand' = Preſentes. In cujus rei teſtimt 
nium, c. And it is called Inſpeximus, becauſe it begins a 
ter the King's Stile, with this Word, Inſperimus; And it is 
called Exemplification 4 re ipſa, becauſe the Record is there- 
by exemplified, as 1 the End of it, duximus exe 
Flifieand' per prefentes. And a Conſtat after the-King's Stile 
begins; Conſftat nobis per Inſpect ion Ros Cancel noſtr qui 
Dom Heuric nuper: Rex Angliæ octav pater noſter Pi. 
chariſſimus, literas ſuas Patentes fieri ſecit in hec verbd: 
Henric Dei gratia, &c. and recites all the Letters Patent 
de verbo in verbum, and concludes, Nos autem pro eo gu 
literæ Patentes prædict ſunt caſualiter ami ſſæ, ſicut A. 


Preftitit cor porale, & 3 ipſe literas præd, fi eas impoſi, 
reperir contigerit, nobis in Cancell naſtr tred _ 
3 cancelland 


> 
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cencelland* tenorem irrotulament pred” ad requiſitionem 
J. & duximus exemplific' per preſentes. In cujus, Sc. And 
it is called a Con:ſtar, becauſe after the King's Stile it begins 
with this Word, Conſtat. And it is to be obſerved, That 
by none of them — Thing is exemplified, but the Tenor 
of the Record. Alſo by that it appears, that a Man cannot 
have a Conſtat without an Affidavit, as by the Form of the 
(ſtat appears. But an Inſpeximus may be obtained with- 
cut Affidavit. An Innoteſcimus or Fidimms are all one, and 
ue always of a Charter of Feoffment, or ſome other Inſtru- 
ment which is not of Record; and the Innoreſtimus begins 
in this Form; Regina, Ac. omnibus, &c. Inſpeximus quod- 
im ſeript ſact per A. B. Radulpho D. ſigill ipſius A. [i- 


4.4 
— 
= 


ELSA. Fs 


eri - Weil (ur dic) in hæc verba: Sviant preſentes, Ic. and re- 
tter Wl cites the 1 ment de verbo in verbum. Et hoc omnibus 
n of intereſt aut intereſſe poterit in præmiſſis Innoteſe i- 
was Wil inus per pr eſentes. In cujus rei, Oc. And it is called In- 
the WM wreſtimus, becauſe of this Word Innoteſcimus in the End of 
un, Wi. And ſometimes it begins, Yidimus quoddam ſeriptum, 
ſolu : Sc. and then it is called a Vidimus; For the Antiquity of 


uled, I have read in the Chronicles of the Monaſtery of 
$. Martin of Battaile, that King Henry the firſt invented 
the faid Form; for theſe are the Werds ef the Chronicle, 
ltgit unam ex chartis Vill fundatoris de Bello vetuſtate 
diſolvi, unde Odo Abbas a Rege Hen. petiit, ut ſigillo ſuo 
remunita renouet. Rex afſeutit. Ac ubi in chartis anti- 
fut poſterzor ſalet mention facer prioris in hujuſinodi ver- 
": Heut charia talis Regis vel hominis teſtatur. Neu 
ur, ne clauſula illa reſcrileret, ſed aliam antea inuſitat', 
e lictavit hoc modo : Quoniam inſpeximus thartam Will, 
bc, (recitans totam priorem cariam.) Et inolytus Rew-red- 
adit banc ratiouem facti ſui. Si enim (inguit) clauſuls, 
ue ſunpreſſa eſt, minime inſerta fuiſſet charta poſterior ſine 
% madicum conferret, nunc vero, nulla de præcedente 
lie mentione, hec charta ſola ſufficit, etiamſi omnes alii 
Heriiſſent, quoniam ego ipſe, que in perſona vidi, reſtifico. 


Mich. 


n Inſpeximus or Exemplification in the Form that now is 
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3 Inſt. 171. 
Co. Lit. 225. b. 
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In the Common Pleas. k 
| tie 
One 
pt 
KnicnaTs Caſe, 0 


1 Anderſ. 173, IN an Action of Treſpaſs between Knight and Frech De 
*,, &c. the Caſe was; The Prior of S. 70h s of Zeruſalem, an 
mg 28, Ke. #0 29 H. 8. made a Leaſe by Deed indented with the Al 
Moor 199, 200, ſent of his Covent under their common Seal, of diver 
4 Houſes in Clerkenwell in the County of M144. for Years yet 
Goldsb. 15 16, Enduring, yielding the yn Rent of 3 L. 105, 11 9. at fout 
17, 18, 19, 20, Feaſts in the Years, uſual in the City of London, ſcil. far 
21, &c. one Houſe 37. 11 4. for another 205. and for the other 
a Houſes ſeveral Rents Reſidue of the ſaid Rent of 5 J. 105. 

11d. with Condition that if the ſaid Rent of 5 J. 10s. 114 

be behind in Part or in all, at any of the ſaid Feaſts, that 

then the ſaid Prior and his Sar” fs ſhould re-enter. And 

afterwards the "ſaid Priory and all the Poſſeſſions theredt 

came to King H. 8. by Surrender of the ſaid Prior and Ce 

vent, and by the Statute of 31 H. 8. which Zing in the 
36 Year of his Reign by his Letters Patents under his great 
Seal granted one of the Houſes (for which 205. of the Rent 
was by the ſaid Leaſe reſerved) to the Leſſee and anothe 
in Fee, and afterwards the Leſſee died; end afterwards ! 
was found by Inquiſition, in the County of Middleſex, # 
20 26 Eliz. by Force of a Commiſſion under the Exch 
quer Seal, that 37s. 5 4. Parcel of the ſaid Rent of 5 
10 5. 114. reſerved by the ſaid Demiſe for the Refidv 
was behind at the Feaſt of 8. Michael then for a Quart 
of a Year then laſt paſt: And that the ſaid Feaſt of S. A 
chael was one of the uſual Feaſts of Payment in Loni 
and that afterwards the Queen, before the Commiſſion i 
turned, and before any Entry or Seiſure by her, by be 
Letters Patents under the Great Seal, granted the Refa 
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of the Houſes to one in Fee, who made the Leaſe to 
Plaintiff Knight, on whom ZBreech the Defendant the Af- 
fonee of the Executor of the firſt Leſſee entred, againſt whom 
Knight the Plaintiff brought an Action of Treſpaſs. And 
this notable Caſe was often argued at the Bar in the Com- 
mon Pleas, and afterwards openly by the Juſtices at two ſe- 
reral Days; and becauſe the Court was divided in Opinion, 
this Caſe was ed in the Exchequer-Chamber — all 
the Juſtices of England. And after Argument at Bar, and 
divers Conferences had amongſt the Juſtices at Serjeants Inn 
it was adjudged for the Plaintiff: in this Caſe theſe 
points were reſolved. . 

1. That it was one intire Leaſe, and conſiſted on fix Uni- 
tes: 1. The Demiſe is made by one Word of Demiſe. 2. To 
one Leſſee. 3. To have one Beginning. 4. One Term of Years. 
One Determination of it. 6. One Reſervation of Rent in 
Groſs at the firſt; and the (videlicet) afterwards doth not 
make a Severance of it as this Caſe is, but is rather a ſeveral 
Declaration of the ſeveral Values of each Parcel, by which 


105, 114. is reſerved. But it was reſolved, that on one 


ſereral yearly Rents by apt Words mi 
Reſervation of the Rent is not of the Subſtance of the Leaſe, 


* br a Leaſe may conſiſt without any Reſervation, either for Polt. 55. b. 
sor Nur, or for the whole. And therefore if a Man makes a Leaſe 
vg. of the Manors of Dale, Sale and Down, to have and to 


old to him the ſaid Manors for 21 Years, rendring Yearl 

it of the Manor of Dale 101. in that Caſe the Manor of Dale 
al charged with the ſaid Rent, and the Manors of Sale 
nc are not charged with it; And in that Caſe 
de Rent is incident to the Reverſion of the Manor of Dale 
my; and if in that Caſe the Leflor grants over the Rever- 
m of the Manors of Sale and Down, yet the whole Rent 
iol. doth remain with the Leſſor, and the Leſſor or his 
ace cannot diſtrain for this Rent in the Manots of Sale 
Id Down And in the ſame Caſe the Leſſor might have 
terved a Rent of 10 J. out of the Manor of Dale during 5 
rs; and 10 l. out of the Manor of Sale during 10 Years 
161, out of the Manor of Down to commence 10 Years 
„and one on a Condition precedent, another on a 


N 
UN 


kreral Days and Places; in which Caſes without N 5 I 


u. And ſuch Conſtruct. agrees alſo with t 
b Parties, which is always to be obſerved, when it may b. 


oy 


309. 
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it appears how and for what Rates the (a) whole Rent of 5. (; Bulftr; 


ht be reſerved, forthe Hob. 2 
ol. 448. 


lition ſubſequent, and the third abſolutely, and to be paid 6) Moor 98, 
on 77. 
* Rents are ſeyeral ; and for the Rent of the one, the Leſ- G“ 
f cannot diſtrain in any of the other: And a Surrender of 1 Le 
& Manor will not extinguiſh the Rents for the others. —_— -" *. 
ere with 14 Eliz. Dy. in Winter's (b) Caſe 308 2 Rol. mw 
9. by three Fallices, 17 E. 3. 75. b. 1) 40. P. 10. & 9 E. Cr. Car. 154 
e 


| 2 Bulſtr. 281, 
true Intent of 282. Dy. zoß, 


on. 124. 


pl. 75. 
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e ee eee 

e Law. 29 E. 3. 39. 29 A. P. 52. 18 Elis. Dy. z 0 

3 AF. P. 6. 7 Af 1. 15 . tt. But in the Ca 

2); Bulſtr. 256. Bar it was refolved, that the Rent was (a) entire, beciuſe 

— 172. firſt the Leſſor teſerves the yearly Rent (in the ſitgular Num- 

1208. ber) of 51. 10s. 11 4: And afterwards when the Leſſor comet 

Moor 32, 98. to his Condition for Payment of the ſaid Rent, the Condi. 

tion is alſo in the fingular Number, ſcil. if the ſaid Rent of 

51. 105. 114. be behind in Part or in all, ſo that it agrees with 

the Words of the Indenture (which import the Intent of the 

Parties) that in this Caſe it ſhould be one entire Rent; and 

if it ſhould be ſeveral Rents, then a Queſtion might be made 

of the Validity of the Condition which extends to the faid 

(3) Co. Li. Rent, 8c. in the fingular Number, Sed (b) benigne facien 

8 b. de ſunt inter pretationes chartarum propter ſimplicitaten 

Rule. 282, Laicorum, ut res (r) magis valeat quam pereat. And by this 

(e) 1 Co. 76. a. Conſtruction all the Parts of the faid Indenture well a 

2 _ 2＋ d. with themſelves, and with the Law alſo. And the Difference 

282 * between this Caſe and the ſaid Caſe of (4) Winter is, be 

3 Keb 288. cauſe there, the Reſervations are ſeveral, and here (on Con- 
1 Mod. Rep. ſideration of the whole Indenture) intire, quad nota bene. 

: 2. It was reſolved, That admitting they had been ſeveri 


Er ESOTSSMgSPMgASERS ceo. 


09. 
Hes Fs. 2. — 1 wa foraſmuch as the Condition was intire, giving ono 
Bier 53 309- intire Entry into the whole for Default of Payment of ary pa 
or 9% Part, by the Severance of any Part of the Reverſion (if it 
(2) 1 Rol. 472. was in the Caſe of « common Perfon) () the whole Condit a: 
Lit. 215. a. tion would be d ed. And therewith agrees the Judg-Wif tte 


5 3 ment in the faid Caſe of Ninter, 14 Elis. Dyer 308, 309. 
5 3. The great Doubt was, Whether this being in the Kings 
Caſe, if the Condition by the Severance of Part of the Rever- 

fion be deftroyed or ſhould be apportioned. And, r, it u 

objected, That the Leaſe in the Caſe at Bar was made by 


SSA 


8 


common Perſons, and the Reverſion thereof was veſted in th ad t! 
King by their Surrender, and by the AR of 31 H. 8. in wbici ud 
Caſe the King cannot take it in other Manner than the dub dem 
ject had it before. For the Parliament which gave it thay}. 1. 
| King, ſhall bind the King as well as the Subject, and bl; 
(f) 1 Co.44.b. Prerogative Mall not be extended to do () Wrong or Injury 
. 72, 2. to any Subject, as it is held in 13 E. 4. 8. 4. 19 H. 6. est 
2 lat. Gi. Quinzim. J E. 3. 6. 17 E. 3. 40. Stamford 543. Plow. L Re 


Co. Lit. 19 b. Nichols Caſe 246. 2. It was objected, That if the Conditio 
: wad pe gt in this Caſe ſhould be divided, the Law and Nature of thi 

87.b Thing would be altered by the King's Grant, and that thi 
Cr. Argument King cannot do, for he cannot alter nor change the Law, © 
Gig) Cuſtom of the Land by his Patent. Yide 11 H. 4 9) 
Noy 182. 37 H. 8. Patents Br. 100. 896. z. If the Condition ſhould © 
Moor 416. divided, he would make two Condit. of one, and the Len 
1 b. would be ſubject to two, and for the Non- payment of the Ren 
Dar. 75. a. b. to one, the other might enter, and many Abſurdities wor 


GW) 1 H. 4. follow thareupon; all which will be avoided, if according! 
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che Rule of Law the Condition ſhall not be divided. But on (aha Bulſtr. a8 . 
e Deliberation, and the Juſtices of the Common Pleas C. 441.2 

Firing divers Conferences with Vray Chief Juſtice of Ex · i Rol. -— oa 

land, Man wood Chief Baron of the Exchequer, and all the 21 Rol. 472. 

other Juſtices, at laſt, on mature Conſideration it was reſo g — 2 * 

jed, that the (a) Patentee of Parcel, ſhould not take Advan- Geldb 2 
of the Condition; but as to that Part of the Land de- 2 Sid. 81. 


vas alſo reſolved, That as to the Reſidue the Condition (Y) (e) 7 Co? — b. 
remain'd with the Reverſion which the King hath, and fo Deetz. 
v Prejudice to any Party, nor Wrong done to any by the f f **: 4 
King's Prerogative, nor the K ing by his Grant doth not al- Br. Charicy de 
— 4 Law. For the Law makes a Difference between the Pardon 36. 
King's Grants, who always is preſumed to intend ardua reg- GG Te 
8! pro bono publico omnium, Sc. and the Grants of Subj 291. b. 
who may follow their private Buſineſs, for the Grants of Sub- 6) Lit. ſe. 
ets are always taken moſt ſtrong againſt them, but the 3 4 
Grants of the King are taken and interpreted by a favoura- 3 Leon. 126, © 
de and beneficial Interpretation, ſo that no Prejudice ſhall 123. Moor 204. 
xcrue to him by ConftruQtion or Implication on his Grant Co. % *** 
more than he truly intended by it. And therefore if the King 5 Co. 41. b. 
crants Land to J. S. and his Heirs, and in truth J. S. is the Hob. 170. 
King's Villain, it ſhall not (c) enfranchiſe the Villain by Im- — — 
lication. The ſame Law of an (4) Alien born, 17 E. 3. 39. Dr. & Student. 
5 the Advowſon of a Prebend held of the King was aliened 39. . 123. 2. 
to an Abbot and his Succeſſors; and the King granted to an IP b. 
the Abbot and his Succeſſors, That the Abbot and his Suc- 13 H. 5. 23. a. 
eflors ſhould hold the Prebend to his own Uſe, yet he ſhall 21 tl. 5. 8 a. 
Hie che Advowſon for the Alienation in Mortmain, and ſhall 2. F. . . . 
kftroy the Appropriation, for he ſhall not be ouſted of his Flond. 57. 2. 
Right to the Advowſon by Implication. And in 2 R. 3. 4. ( H. 7. 38.b. 
u E. 4. 46. 85 34 H.6. If two () are indebted to the King, Nr * 
ud the King releaſes to one it not diſcharge the other. 2 taf. 131. 
nd in 6 H. J. x5. 11 H. 7. 10. if the King releaſes all (g) + lait. 119. 
Demands, a Right of Inheritance ſhall not be releaſed. 21 H. — 
7. The King grants Lands in Fee on Condition that he 243. b. 343. a. 
ſtall not (Y) alien, it is goods but in all theſe Caſes it is o- Br. ative 
lerviſe in the Caſe of a common Perſon. And in _y 63, 77. 2 
Nie whoclaimeby a Subjett ſhall be in a betterCaſe 4 E. f 45. x. 
a Reſpe& of the Dignity and Prerogative incident by the Fire, Prerog. 7. 
ay to the Royal Perſon of the King, than the Subject him- — — 55 
by whom claims. As if the King has a Rent - Seck 8) 3 — t27. 
 Attainder of Treaſon, or by Grant, ()) he ſhall diftrain Go!dsd. 17. 


w, < it not only in the Land charged, but in all his other Lands, d. 243-2. 
g) 13 ud yet the Subject b — claims ſhould not diſtraĩn 222 


ie it. If a Subject has a (æ) Recogniſance or Bond, and 2 H. 7. 8. b. 

oe is outlawed, or attainted, the King ſhall ſeiſe pig Prevem.0o. 

* Land of the Conuſor, or Obligor, whereas he him- gr. Frerog. 0. 
could ha ve but a Moiety : So in the Caſe at Bar, the Low Br.Condir. 125. 


uke Advantage of the Condit. without () Demand, Heeg. con- 


and (Cr. ac. i;. 
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miſed, it was altogether diſcharged of the Condition. But it . 
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F. N. B. 142. f. 


Lane 41, 42. 


ſufficient for the King when the Office hath Matter and 
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and yet the Prior himſelf under whom the King claims 
—— re-enter for Default of Payment of the Rent with. 
out a Demand made. And if the King purchaſe a Seigni- 
ory of which Land was held by Poſteriority, the King ſhall 
be in a better Condition than the Subject from whom he 
claims, and ſhall have the Priority. And fo likewiſe ſhall 
his Grantee have in ſuch Caſe, as it is held in 24 E. 3. 6j. 
Garde 27, 4). * | 

4. It was reſolved; That although thete was 375. 54 
which was found to be behind at Michaelmas, which was 
more than was due at any one Quarter of the Year, yetit i 


Subſtance, for the ſole and ſubſtantial Point which proye 
the Breach of the Condition, is the Non-payment of the 
Rent, or any Part of it, and it is not material how muct 
Rent was behind, fot if any Part was behind it is ſufficient 
and the Party who traverſes, ought not to traverſe that the 
ſaid Sum of 375. 54. was behind, but that the faid dum 
375. 54. or any Part of it was behind; and every Office he 
ing the Finding of Lay People which hath Matter and Sul 
ſtance, ſhall ſerve the King, although the Manner of it b 
not ſo formal as it might be. And therefore if it be found 
that the Rent for one whole Quarter was behind, and i 
Truth but Part of it was behind, it ſhall ſuffice for the Kin 
Alſo that the Jurors in Midd. might find which were t 
uſual Feaſts in London being another County. 
J. It was reſolved, That although without Office tt 
Leaſe was not void, becauſe a Clauſe of Re- entry is onl 
reſerved, as appears before, and no Limitation, that i 
Non-payment the Leaſe ſhould be void, and although tt 
Office was not returned before the Date of the Patent; y« 
| foraſmuch as the Office was found before the Grant, and 
terwards it was returned of Record, the Grant was gooK 
and that in this Caſe of Re- entry, by the Office witho 
Seiſure, the Leaſe was void. 
6. It was reſolved, Although the Commiſſion was unde 
the Exchequer-Seal, yet foraſmuch as thereby 4 Chatte 
ſel. a e for Years ſhall be void, the Inquiſition fout 
by Force thereof was good 4 th although the Comm 
ſion was not under the Great Seal. 2 
And ſo note a Difference between this Caſe and Pg! 
Caſe before. And afterwards the Plaintiff according to th 
Reſolutions had Judgment to recover. 
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_—_—T : | — 
Hill. 32 Eliz. 
In the King's Bench in a Writ of 


vas | Error. 


Seco, Caſe. | 
Imphrey Specor Eſq; and Elizabeth his Wife, Paſth» 
oe 28 Elia. brought a * Impedit againſt the Biſhop 
Exeter, and declared, that 7obn Arſtot was ſeiſed of the 
ar of Tedcote in the County of Devon, to which the 
s ſon of the Church of Tedcore was appendant in Fee, 
od held it in Socage ; and ſo ſeiſed, 1 Fan. 4 £ 5 Ph. & 
[ by his Will in Writing deviſed the ſaid Manor with the 
erenances, to which, Sc. to the ſaid Elizabeth for 
uncerm of her Life, and died, by which the ſaid Elizabeth 
wtered into the ſaid Manor, and was thereof ſeiſed for 
em of her Life, and took to Husband the faid Hum- 
ry, and they preſented to the ſaid Church, then being 
id, David Walter who was admitted, inſtituted and in- 
ted in Time of (a) Peace, Sc. And afterwards the 
duch became void by the Death of the ſ4id David Wal- 
ud yet is void; and ſo it doth appertain to the Plain- 


* Wo preſent, and that the Biſhop did diſturb him, Ec. 
7 r Biſhop pleaded, that the ſaid Church fuit infra dioceſ. 
— Mm, quodque ipſe nihil habet, nec habere clamat in Eccle- 


bile, Sc. niſt aamiſſion, inſtitution & induction perſo- 
um, Cc. And that the ſaid Church eſt beneficium cum 
In nimnarum, Sc. And that the ſaid David Walter 24 
. died, & quod Eccleſia predifta vacavit, ipſo Epiſ- 
 udtunc ejuſdem Eccleſie Ordinario exiſten. Et ulteri- 
lien Epiſtopus dicit, quod fredi Humfrid' infra ſex 
as, proxim* poſt mortem predift David, apud civit 
Me, in Com ejuſdem Civit' preſentavit eidem Efiſtopo 
* Ordinar” Excleſ. pred quendem Johannem Holmes ut 
rum ſuum, ad Eccleſiam prediftam ſic vacantem, eun- 
Fhicopum reguirent, quod ipſe eundem Fohannem 
mes admittere, ipſumque in ead Eccleſia inſtituere, indu- 
ferne dignarer”: Super quo idem Epiſc, ut Fecleſ. pred” 
aut apud, c. pred 22 Holmes ſic præſentat de 

War & idonietate ſua in h 
anna, ut de Fure debuit l Et ſup” bujuſin' examinatio- 
| new 
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3 H eon. 198, 
199. &c. 
Goldsb. 35, 36, 
&c. 52. 1 And. 
189. 190. ſenk. 
Cent. 258,259, 


(a) Dod | pl. 291. 


ac parte, ſecund Leges Eccleſi- 
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nem ſuam, idem Epiſt' adtunc & ibid invenit prefar 2 

ann Holmes fore ſchiſmaticum inveteratum, ac eundem J- 

aun Holmes ea occaſione per legem ſacroſanct Eccleſ fore 

perſonam inhabil, & minime idoneam, ad acceptand aliquod 

beneficium cum cura animarum, per quod idem Epiſeopus ut 

Eccleſ. illius Ordinarius adtunc & ibidem recuſavit admit 

tere pred Johann Holmes ad Fccleſiam prædictam; and 

pleaded that he of the Cauſe of Refuſal aforeſaid, gave No- 

tice to the ſaid Humpb. Cc. upon which the Pl. did demur 

in Law: And it was adjudged in the Com. Pleas, That the 

* Biſhop's Plea was inſufficient, becauſe he ſhewed generally that 

(2) DoR-p1.60. he was (a) ſthiſmaticus inveterat. And on this Judgm. a Writ 
1 Rol.Rep.136, 4 | , gm 

237, 238. of Error was brought in the King's Bench by the ſaid Bi- 
2 Bulitr. 30, ſhop, and two Errors were aſſigned in the Record. 

— * r. Becauſe no Preſentment was alledged in the Deviſor, 

Cr. El. 242. but only in the Deviſees for Life ; but non allocatur, for the 

Hon. 206. () Preſentment of the Leſſee is a ſufficient Title for him- 

Dock. pl. 01. ſeſf without Queſtion, (c) 8 H. 5. 10. 


ſt 1 
6 Co 5% d. 2. Error was aſſigned, That the Court erred in Law in 
2 Rol. 378,379, giving Judgm. againſt the Biſhop for the Inſufficiency of his 
. lea, where his Plea was ſufficient. And it was objected by 


* AY 50, the Biſhop's Counſel, that the Biſh. need not ſhew any par- 


F. N. B. 33 h. ticular Schiſm, for if he ſhews it, the Court cannot eitherde- 
4% U d. cide or examine it, becauſe it is a ſpiritual Thing which lies 
Fitz. quare im- not in their Conuſance, as it is held 27 H. 8. 14. 4. l. That for 
it 201. calling a Man (4) Heretick no Action on the Caſe lies in our 
_ —— Law, for thoſe of the Com. Law cannot determine what is 
b.246 Hereſy; and in 15 H. . J, 8. 4. ĩt is agreed by all the Juſtices 
Br. Action ſur that the Biſh. in Examination is Judge, and not a Miniſter 
le Caſe 2. and therefore the Law gives Faith and Credit to his Judgm 
e And it was faid, That it is a good Cauſe to remove ale) Co 
ap we n. roner from his Office generally, becauſe he is minus 140neus 
* officium illud exequend”, as appears by the Regiſter anc 

F.N. B. 163. But it was anſwered and reſolved, That the Fle 

of the Biſh. was inſufficient. Firſt, it is declared by the Stat 

. De (J) Articul Cleri cap. 13. That De idonietate perſon” pre 
2 Ink. 631.d « ſentat' ad beneficium Eccleſiaſt' pertinet examinatio ad ud. 
articulis cleri cem Eccleſiaſticum, &c. ut ' x wa defect ſcientꝰ & aliarun 
E  Canſarnm rationabilium: So that it appears there ought t6 
; Co. <4 2. be reaſonable Cauſe, & cauſa vaga & incerta non eſt ration 
2 Bolſtr. 226. Bilis, for it is commonly ſaid, Quod doloſus verſarur in uu 
Rol. Rep. 157. verſalibus: And by the Reaſon which hath been made, that 
—_— genera] K er of the Pl. ſnould be good in the Caſe at 
Bar, it is good, becauſe the Biſhop in Examination is Judge 

the ſame Reaſon it may be maintained that he may retu 

any Clerk, becauſe non eſt idoneus generally, or becau's 

* 97. he is (g) criminaſus generally: But 3 he is Judge 
eee — yer foraſmuch as the Proceedings of the 
(bDoa.pl.351. ſhop are not of (+) Record, the Cauſe of the Refu | 
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is (6) traverſable, and if it be traverſed, and the Party refu- (s)Do&-pl.351. 
ſed be alive, it ſhall be tried by the Metropolitan, and if he 
be dead, it ſhall be tried by the (5) Country. And if ſuch a (6) 2 Inſt. 632. 
eneral Allegation of Biſhops ſhould be admitted (to which 
e Patron ſhall not have Re, becauſe the Biſhop in 
his Examination is Judge, the Cauſe being ſpiritual, as it 
hath been objected) Patrons would ſuffer great Prejudice in 9 
theſe Times in their Preſentations: In 38 E. 3. 2. (c the Bi- Gone 35, 36. 
ſhop Plaintiff ſhewed for Cauſe of Refuſal that the Preſentee Fitz. Qyare 
1 ones himſelf to be perjured, &9c. and fo crimi- — on 72 
noſus, by which it appears, that the Alledging that he is 2 Rol. +4 F 
criminoſus generally is not good, for no certain Iflue can be 
taken thereupon. Et dubitatur there, Whether there the Biſh, 
ought not to ſay in facto that he is perjured, and not that he 
jad confeſſed himſelf perjured. In 5 R. 2. Trial 54. it was 
zpreed for good Law, That if a Miſcreant or Schiſmatick be 
preſented, admitted and inducted, it is a good Cauſe of De- 
ation. So if he be irreligious he may be refuſed, as it is 
F in 5 H. J. 6. But when he is charged with the one, or 
refuſed for the other, it ought to be alledged in particular, ſo 
that the Party may anſwer to it. And it was obſerved, that 
it appears in our Books, that the Cauſe of Refuſal ought to 
be certain, as in 5 H. ). 19. £ 11 H. 7. 7. & 37. That the \ 
Preſentee is a Baſtard {4), Villain, within Age, or illiterate, (4) 2 Rol. 356 
Sc. And 15 H. 7. that the Patron had been e, excommuni- (2 Rol. 355, 
ated by 40 Days, and therefore his Preſentee is not to be ad- 
mitted; or that the Preſentee had committed Manſlaughter, 
witis held in 38 E. 3.2. or that the Preſentee isoutlawed, for 
then he is not idonea perſona, or one who is mere laicus, 
Mich. 12 C 13 Eliz. ( Dier 293. Vide 8 & 9 Elis. (g (f) Dyer 293, 
Dier 254. The Biſhop of Norwich refuſed one becauſe he p Mob bg 
vas a Haunter of Taverns, and a Player at unlawful Games, Sa 2 
0b quod & diverſa alia crimina he was criminoſus, & non Gab, # 
idoneus, And it was adjudged, that the particular Cauſes were 2 Cel. 355 * 
not ſufficient, for they were not ala in ſe, but (V, mala pro- Hazulctr 139. 
bibita. And quod ob diverſa alia crimina, he was crimino- Hob. 296. Rol. 
ſus, & non idoneus, was too general and incertain. As 40 E. . 1 
3. C. in Tender of a Marriage and Refuſal, the Heir ought > Lone os,” 
2 aledge a certain Cauſe of the Refuſal, whereof Iflue may 
taken. 
And it was reſolved, That all ſuch as ate (i) ſufficient () > Rol. 355+ 
Cauſes to deprive an Incumbent, are ſufficient to refuſe a 
ſentee. And altho' it doth not appertain to the King's 
Court to determine Schiſms or (k) Hereſies, yet the origi- () Wing. 
ul Cauſe of the Suit being Matter whereof the K's Court hath N H. 
Conulance, the Cauſe of . 4 Schiſm or Hereſy, for which the : 
Preſentee is refuſed, ought to be alledged in certain, to the In- 
Eat that the King's Court may conſult with Divines to know 
I 2 whether 


8) Antea 55. b. 
* 7 


84 Co. 41. b. 
F. N. B. 163. N. 


(5) Stanf. Cor. 
$8. a. 


(e) 1 Rol. 218. 
(4) i Rol. 216. 
218. 


(e) 1 Rol. 218. 
10 o. 61 . Jo 


(HY ſenk. Cent. than he can be (/) twice amerced. But if it was ga 
259-1 Rol. 218. groumenti, admitted, that the later Judgment was er 
En ken 77s. roneous, yet the (g) firſt ] udgment is good and perfect in 
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whether it be Schiſm or not; and if the Party be dead, there- 
upon to direct the Jury that try it. And as to the Caſe of the 
(4) Coroner which hath been put, it was anſwered, That it was 
not to be compared to the Caſe of a Preſentee, for ſuch general 
Allegat. is not ſufficient as it is confeſſed by both Sides, either to 
refuſe a Preſentee, or to deprive an Incum b. becauſe he is perſc- 
na minus idon generally. And the Coroner at the com. Law 
hath but the Keeping of the Rolls of the Pleas of the Crown, 
but the Incumb. hath the Care and Keeping of Souls, and there- 
fore the Law requires more Circum ſpection and Certainty in 
the one Caſe than in the other. 2. The King may remove a 
Coroner by Writ directed to him for a Cauſe which ſhall not 
be traverſed as appears in F. N. J. 163. and ſo not like. 
Then anoth. Error not aſſignd was moved, ſc. That for the In- 
ſufficiency of the Biſh.Plea, the Court gave Judgm. for the Pl. 
Jaeo conſiderat eſt quod pred” H. & E. recuperent verſ. pre- 
ditt Epiſcopum preſentation” ſuam ad Eccleſiam predittam, 
& habeant breve Foh. Archiepiſtopo Cantuar* totins Anglie 
primat”, loci illius Metropolitano, eo quod pred Epiſc eſt pars, 
Oc. Et idem Epiſe' in miſericordia. And afterwardsa Writ to 
inquire of the Value of the Church was awarded, and the Value 
and other Points of theWrits found and returned; and upon that 
Judgm. was entered again, ſc. That the Pl. ſhall have a Writto 
the Archbiſh. ur ſupra. Et quod recuperent verſus pred E- 


piſc damna, Cc. Et pred - in Mia: So that the Bi- 


ſhop was (c) twice amerced, and every Amercement of a Bi- 
ſhopis 5 J. and in this Caſe he oyght not by the Law to be twice 
amerced; and therefore this Difference was taken, if a Man 
brings — againſt two, and one is found guilty to Dama- 
by himſelf, and the oth. is found guilty to Damages by him- 
elf, in that Caſe each Def. ſhall be ſeverally amerced ; and the 
P1.ſhall be alſo ſeverally amerc'd againſt each of them, as appears 
in 47 E. 3. 20. But in an Action againſt(e) one and the ſame Det. 
orTen't, and the Def. crTen't pleads one Plea to Part, and ano- 
ther Flea to the Reſidue, or confeſſes Part, and pleads to Iflue 
for the other Part, and the ſeveral Iflues be found againſt him, yet 
the Def. or Ten t ſhall not be twice amerced. And therewith a- 
grees 9 E. 3. G. by Herle, & 22 H. C. wherefore it was conclu- 
ded, That foraſmuch as the Biſhop being one and the ſame 
Perſon was twice amerced, in this Caſe it was Error. 
Againſt which it was anſwered by one of Counſel with the 
Def. That the later was only a Recital of the former, and ſo to 
give a full udgm. ofall with the Pamages, and not anew Judgm. 
tor he cannot have two Writs to the Metropolitan, no more 


it ſelf, and ſhall not be impeached for any Error * 1 


1 


e 


. 
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{cond Judgment; for the firſt Judgment was the Judgment 


which was in the Quare Impedit at the common Law, for 
before the Stat of eſt. 2. cap. 5. the Plaintiff in a Quare | 
fit did not recover Damages (a) And the Plaintiff at- (4)6 * - N 
ter the ſaid Statute may take the Judgment (I) at the Com- 344 b. 2 laſt. 
mon Law, and relinquiſh the Benefit of the Statute if he 362. Sale 156, 
vl, Quad conceſſum fur per totam curiam, for which Cauſe 5 — 
the Defendant's Counſel prayed that the Judgm. might be af- 955 
frmed, and ſo it was. | 

Note Reader, the Matter in Law was reſolved and ad- 


judged by both Courts. 


Hill. 32 Eliz. 
In the King's Fench 


FosTER's Caſe. 


EN Foſter and Urſula his Wife brought a Writ of falſe 
Impriſonment againſt Robert Smith, and on the Plead-- 
ig and ſpecial Verdict, the Caſe was ſuch; ſcil. That the 
Town of Brancaſter is in the Hundred of Smithaen in the 
County of Norfelk; and that the Defendant was præd tem- 
fre quo, Sc. one of the Conſtables of Brancaſter. And 
tat Nathaniel Bacon. Eſquire, then one of the Juſtices of 
rice within the ſaid County, made a Warrant ſealed with 
ls Seal directed amongſt others to the Conſtables of Bran- 
uſer, reciting that Fohn Lane of Brancaſter was in Fear 
bis Life, Maim and Burning of his Houſes by Ur- 
ſus the Plaintiff, 8c. Vobis, c. precipimus ne pred 
lam coram aliguo Fuſticiarior” noſtrorum ad pacem in 
ln prædict aſſigu venire faciat, ſeu aliquis veſtrum ve- 
ue faciat ſufficient” manucapt, quod. ipſa prædict Urſula 
lat Johann Lane damnum & malum aliquod, Sc. non 
War, nec fieri procurabit. Et ft hoc facere recuſaverit, 
we ipſam [ic recuſantem proxim* priſon” noſtre in Com 
ed duci facias, Ec. ibidem moratur* quoſue gratis hoc 
liter voluer”, Oc. By Force of which Warrant the Def. did arreſt 

kid v and that afterwardsthe Pl. and one John Hammond 
| | offered 


Lamb. Zir 94. 


Br. Peaces, r Man, to the fartheſt Part of 
9. 2 8 — ſuch Conſtable would be more negligent and remils 


2t. a. Br. faux 
Impriſonment 


neu Warrant or Commandment might c 


Caſe of 21 H. 5. Tit. Faux Impriſonment 11. 
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offered them to go to Thomas Fur mor Eſquire, one of the 
Juſtioes of Peace of the ſame County to be bound to the 
Queen according to the Purport of the ſaid Warrant; and 
that the ſaid R Smith did refuſe to go to the ſaid Tho. 
mas Farmor, on which the Plaintiffs went with the ſaid 
hn Hammond to the ſaid Thomas Farmor, and there ac- 
nowledged a Recogniſance to the Queen to appear at the 
next Seſſions to be held within the Hundred of Snithden 
(which was not according to the Warrant) and that the De- 
fendant præ ditt tempore quo, Sc. by Force of the ſaid War- 
rant carried the faid Urſula before the ſaid Nathaniel, be- 
fore whom ſhe refuſed to find Sureties ; wherefore the De- 
fendant carried the ſaid Urſula to Gaol by Force of the ſaid 
Warrant. And in this Caſe two Points were reſolved by 
Wray Chief Juſtice and the whole Court. 
1. That on the ſaid general Warrant, ſcil. coram aliquo 
Juſticiar, Ec. it is at the Election of the Conſtable, who is 
an Officer and Miniſter of Juſtice, to carry the Party ar- 
reſted to what Juſtice he will, for it is more reaſonable to 
give Election to the Officer, who in Preſumption of Law is 
a Perſon indifferent, and ſworn to do and execute his Office 
duly, than to give the Election to the Delinquent himſelf, 
who by Preſumption of Law will ſeek Excuſes, and per- 
haps will carry the Conſtable bong for the moſt Part 2 
the County, by Reaſon 


of ſuch Warrants for Fear of Travel, and Loſs of their Time. 
Which Judgment is againſt the Opinion of Fineux 21 H.). 
20. obiter, whereof the Reporter makes a OQuære. But it a- 
grees with the Opinion of the Lord Brook in Abridging the 
ote Reader, 
the Law adjudged inthe Point, which never {as Iknow) was 
adjudged before. | 8 
2. It was reſolved, That after the Officer in the Caſe a 
bove, had . the Party before the Juſtice, and beforo 
him . ſhe refuſed to find Sureties, if the ve. a 
the to 
Priſon, and that by the Words of the faid Warrant, Er ib 
facere recuſaverint, c. And Wray Chief Juſtice ſaid, That 
a Juſtice of Peace might in ſuch Caſe make a Warrant to 
bring the Party before himſelf, and it would be good and 
fafficient in Law: For, for the moſt Part, he who makes 
the Warrant, has beſt Knowledge of the Matter, and there 
fore moſt fit to do Juſtice in the Caſe, 4 
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4 Mich. 32 33 Eliz. 
abe In the King's Bench. 


nba 
,Goocn's Caſe. 


5 Rons Plaintiff and Geoch Defendant, as Heir to 
his Father in Debt, on a'Bond made by the Father, in 
which he: bound himſelf and his Heirs; the Defendant 
pleaded' Riens' ger Diſcent; and the Plaintiff maintained 
Aſets at J in the County of Suff. And at Ni prius before 
Wray Chief Juſtice of England, one of the Counſel with the 
Phintiff- gave in Evidence that his Father was ſeiſed of 
Lands in T aforeſdid in Fee, and died thereof ſeiſed; and / 
that they deſcended to the Defendant, by which, Oc. All (2) i Brownl. 


I „ „SSS TTHS WATT 71.8 


is WJ vhich was agreed by the other Side: But the ts 111. 3Co.80.b. 
ic. WI Counſel gate in Evidence, That long Time before this A- 5 02: 6 b. 


tion brought, the Defendant had enfeoffed one V. G. in Co. Ent. 162.20 

Fee of the ſame Lands, which was alſo confeſſed; but the * 28 

aintiff's Counſel alledged and proved, that this Feoffment Ion. f. 9 

was made by Fraud and Covin ro defraud the Plaintiff of 47, 223, 308, 

bis Action; and therefore void by the Stat. of (4 13 Eis. 309. 3Leon.57, 

cap. 5. as to the Plaintiff. But it was 9 urged and in- Rol Rep 493. 

ited ob, That it ought to have been pleaded, and could not Palm. 41. Gro. 

on this Iſſue (of Rieus per Diſteyt' the Day of the Writ El. Ghetto, [ 


EIS? = 


t purchaſed be given in Evidence? But on the Importynity 73+ * 1 
to Wil ff the Plaintiff s Counſel, ray Chief Juſtice dire the 35. pl. 23. 
boc . heros to find the ſpecial” Matter; and fo they did. And 2 Balſtr. 226. 
bat I wow this Term on Abſunibyis at Bar and Bench, two Points E2"< 47 

to 

and 


lon of Fraud ough | atio 

: If this Matter ought to be pleaded, it would be miſchie- ola. 200% 

ws to Creditors, and much to the Maintenance and Increaſe 2 Rol. 684. 
Ne | 14 


Fn Comm” Banco. qulent Eſtate of his Land within the ſaid Act of 2) El.to 


.Goocn's Caſe. Part V. 
of a Fraud and Covin; for Fraud and Covin (becauſe they are 
odfous) are ſo privately and ſecretly hatch d in a hollow Tree, 
in arbore cava & opaca, and ſo artificially covered and con- 
cealed that the Party grieved has no Means to find or know 
it; then to drive the Paint who is altogether a Stranger 
to it, to plead the Feoffment (whereof he hath no Know- 
ledge) and that it was made by Fraud, c. would be mil: 
chievous and 'againſt Law and Rea ſon. And Judgment was 

iven for the Plaintiff. And in this Caſe Wray Ch. Juſlice 
aid, if A. ſeiſed of Land in Fee make a fraudulent Con- 
veyance to the Intent to deceive and defraud Purchaſers «- 

()z7 El c. 4. gainſt the Statute of a 2) Elia. and continues in Poſſeſſion, 


and is reputed as Owner, B. enters into Diſcourſe with A. 
2 the Purchaſe of it, and by Accident F. has Notice and 


P, 


nowledge of this fraydulent Conveyance, and notwith- 

nding concludes with A. and takes his Aſſurance of him; 

in this Caſe g;. ſhall avoid-the/ſaid fraudulent. Conveyance by 

the ſaid AR, notwithſtanding: his Notice; for the Act has 

by expreſs Words made the | freudulentiConveyance void as 

to ͤa Purchaſer; and ſoraſmuch as it is within the har 

(5) Co.Lir. 3 b. ( Purview of the AR, it dught to be ſo taken and ex- 

76. 3. 290. a. b. punded in Suppreſſion of, Fraud. And according to the 0- 
pou PP | : | 

Pinion of the Lord J/+ay, it was unanimouſly 555 and re 

ſolved by the whale Court of Common Pleas, Paſch. 3 74 

wcobi in Evidence to a Jury in an Ejectiane firme, on a 

Standen's Caſe, Leaſe made by Fanden to Houſe Plaintiff, againſt Bul 

Faſch. ! Jac. in Jock, Defendant, That where one Bullock had made a ſtau 


AA. and Ci and afterwards notwithſſand ing offered to ſed 
tte ſajd Land to Stauden, and before Aſſurance thereof 
made hy Bullock, Standen had Notice of the ſaid fraudulent 

rde Conveyance, and notwithſtanding. proceeded, and took his 
Aſſurance of Bullock, that Sranden ſhould avoid. by the 
.,....., Jaid AQ) the ſaid fraudulent, Conveyance; for the Notice o 
(ey: ©6. $2. b the Purchaſer cannot make that good which an Act of Par 
12 505, 61. liament made void ag to 1 And true it is, Fane 
Bridgm, 23. decipitur qui ſein ſe; decipr, But in that Caſe: the Purchal 
9 34 217. is nor deceived ; for the fraudulent Conveyance whereof he 
2 Jones 35. bas Notice, is void as to him by the ſaid Act, and there 
bre ſhall not hurt him, nor is be, as to that, in any Man 
= -NET deceived. . 03: 2d Piet En) <p 42+: AN a it 
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Mich. 32 & 33 Eliz. bot 


* In the Exchequer. 

Lon, nere 

and | 

ith- | , | 

im? - SPARRYS- Cafe. 3 
e by uel Oten brought an Action on the Caſe againſt Fames 
bas 1 $þarry,of Trover of a certain Quantity of Cotton Tarn, and 

d as fling it to Perſons unknown, Converſion to his own 


Uſe: The Defendant pleaded, That the Plaintiff had ano- 
ther Action on the Caſe depending in the King's Bench for 
the fame Trover and Converſion of the ſame Goods; and 
this Suit is proſecuted pending the other: And demand- 
« Judgment of the Bill: And thereupon the Plaintiff did 
(emur in Law, And it was reſolved by Sir Roger Man. 
ad Chief Baron, and the whole Court of Exchequer, that 
the Bill ſhould (a) abate for two Reaſons. | 


twice vexed for one and the ſame Cauſe, Nemo (c) delet bis 


. Certainty at in Debt, Detinue, Cc. And Writs '',©* 
F 


which are certain, it is a good Plea to ſay, That the Writ is N 
ought pending another, Put in Writs real or perſonal; where 8 
fie Writ is general 4e libero renemento, and a Writ of Treſ- 685. 
Ws is, Quare bona eg catalla cepit, 8c. generally without 
ity Certainty, either of the Thing, or of the Time, Sc. or 
Hay convenient Certainty which may be put in Iſſue; for 
be Law requires, aud ( 


ltr ſuch Plaint or Declaration ſhall abate, as appears N 


| *, (8) DoR. 
4- Becauſe by the Rule of Law 4 Man ſhall not be () o —.— 
3 . (b) Moor 418. 
wrart, t conflet Curie quod ſi pro una & cadem 'eauſtt; (5 Co 
But the old Difference in dur Books is between — |. 118. d. 


comprehend no Certainty, as Aſſiſe, Treſpaſs,” £c. * 441. 
her it is true that in Writs (be they real, perſonal, or mixt) 1 
Rl. Rep. 95. 
w Certainty is contained, there it is no Plea. As in Affiſe Wing, Max. 


- a). certa res — — exi- 8 35.2. 
um, C non poteſt conſtare Curie, quod ſit pro una & ea» . r, 

In cauſz. Bari Aſſiſe, Treſpaſs, &c. after Plaint or De- — 3 
duntion made, which Plaint or Declaration reduces the Hard. 132. 
brreralty of the Writ to a Certainty, then the Writ purchaſed March 93. | 


() Br. Brief 
300. 
Br. Aſſiſe 299. 


(6) Br. Brief 


(4) Fitz. Brief 
37. 


te). Br. Tref- 
Vi. 

. 5 12. b. 

tz. Treb vin de 


152. 
Br. Brief 183. 
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E. 3. Brief 210. adjudged in the Point, where in Aſſiſe of 
Novel diſſeiſin the Ten't 7 That the Pl. had another 
Writ of Aſſiſe depending of the ſame Tenements between the 
ſame Parties; and ſo this Writ purchaſed pending the other. 
Judgment of the Writ: And becauſe Plaint was not made in 
the firſt Writ, ſo that aon foreſt conſtare Curie, of what Te. 
nements he made his Plaint, the Writ was awarded good, and 
he pleaded to iſſue. And therewith agree 14 A/ b. . 29(4) 
p. 40. Vide 18 B. z. Brief 318. A Writ of Reſcous 
brought pending another ſhall abate, if it be of Record that 
the Pl. hath declared in the firſt Writ, or otherwiſe not, 
and (b) 39 H. C. tz. act by Priſot in Aſſiſe after Plaint; and 
in Treſpaſs after Declaration the Plea is good. But in the 
Caſe at Bar, the firſt Action on the Caſe on Trover and Con- 
verſion, be it Wy Writ or Bill, is here as certain as an Action 
of Treſpaſs is after Declaration. But the Reaſon in (c) 5 H 
7. 15. f. 5. (which as it ſeems the Reporter miſtook) was ut- 
terly denied by the Court, where it is ſaid, That becauſe di- 
vers Treſpaſſes may be done in one and the ſame Day, there- 
fore-it is no Plea (as it is there ſaid) in Treſpaſs, that another 
Action is depending, £9c. for the ſame Trefpaſs: For by the 
ſame Reaſon after the Pl. has recovered in Treſpaſs, and 
brings his Action for the ſame Treſpaſs again, the Def. can. 
not ayer that it is all for one and the ame Treſpaſe But the 
Book in (4) 20 H. 6. 44. K 45. 4. was affirmed to be good 
Law; where in Forgery of falſe Deeds, the Def. demanded 
Judgm. of the Writ, becauſe the Pl. had the like Writ of For 
of the ſame Deeds, to which he had appeared, and this 

tit purchaſed pending the other. For the Writ of Forget) 
of falſe Deeds is general. Qware diverſa falſa facta fabrica- 
vit, vel-quodd' falſum fact fabricavit : And the Def. had not 
pleaded that the Pl. had declar d in the firſt Action whereby 
the Certainty might appear, therefore Newton compared it 
a Writ of Treſpaſs and awarded the Def. to anſwer. Vid 
4) 14 H. J. 12. B. & 22 ( H. 6. 15. J. that in an Action of 
{ ſor a Horſe, which by the Declarat. is reduced to a 
Cerrainty, it is a good Plea to the Writ, that there is a Repic- 
1 the ſame Taking, where an Averment is 
lowed, that all is for one and the fame Taking, and yet there 
may be ſeveral Takings in the fame Day, which is againſt the 
Reaſori of 5 H. 7. and agrees with this Reſolut. And there. 
with agrees alſo the Book in 22 H. 6 52. 4. where the Cale 
of 'Treipaſs is adjudg'd; for there in Treſpaſs the Def. ſaid 
that the PL Bad another Writ depending 7 the Def. for 
the ſame 'Treſpaſs, on which he had dectar'd, Jucgn. of that 
Writ brought a the other, and Newwron and the whole 
Court awarde >. Writ ſhould abate. Note, there it is 
Part of the Plea to the Writ, that the Pl. had declar'd, by which 


5804. 268. he had made the Thing certain; and that is the Differ, between 


ief 321. this Caſe and the Caſes 
2 


in(g)20 KG. Af. &; (Y). 5. 15.4.l. forth: 


principa 


Feger 
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acipal Caſe in 5 (a) H. 3. was affirmed to be quod Law, (a) 5 H. 3. 
there it was not Part of the Plea that the Pl. had de- 1s. a. b. 
And the Caſe at Bar was ſtronger, for it ſhall not Oo a = 
de intended that there were divers Sales and Converſions in — 4 
me und the fame Day. Alſo it was reſolved, that although 
de firſt Action was in another Court, ſcil. in the King's 
Reach, or vice verſa, that the Plea is good. Vide 43 (b) (5) Fitz. Bar. 
3.2). 4. acc. and that the Book in 34 E. 3. Brief 189. is Br. Debt. 35. 
wod Law 3 for it doth not appear by the Plea, that the Plain- Br, Brief 66. 
af or Defendant was privileged in the Exchequer, and 
hen by the Statute of Articuli ſuper Chartas, cap. 4. it is 
that no common Plea ſhall be held in the Ex- 
* But in 43 E. (c) 3. 29. 4. it a that the (c) Supra. 
was privileged in the Exchequer, and therefore the 
Jes to the Writ there was But if a Man brings 
u Action of Debt by Bill in Tonaon or Norwich, or in any 
nber inferior Court, and afterwards brings an Action of 
lebt in the Common Pleas, this Suit in the higher Court, 
vhich is brought pending the Suit by Bill in an inferior 
Court, ſhall not abate, as appears in ) (4) H.4. 8. 3. 3 (e) ( bitz. Brio 
Ib. 15. 4. b. Vide 43 E. 3. 22, 21. & ) 1 H. 4. 44. 4. B. 225. 
Sriningham's Caſe. But it is ſaid 9 E. 4. 53. 4. that all the - „Brief 108, 
ng's Courts at Weſtminſter, have been Time out of Mind, (% Br Eds 
Fe. and ſo a Man cannot tell which of them is the moſt an- pel 1. 
teat Court. Brief 8. 
And afterwards it was adjudged that the Plea was good, 5, _—_ 
ul the Pl. took nothing by his Bill. And ſo note Reader, 5) Firs. Al 
il the Books which prima facie ſeem to diſagree, are on 9 14 
And ſolid Reaſon unanimouſly agreed and reconcited. fur le Cale 37. 


Caſes af By-Laws and Or- 
| dinances. 


| Mich. 32 2 33 Eliz. 
ts the King's Bench. 


2 Chamberlain of London's Caſe. 
ee. OY TTY HE Cham in of Zondon brought an Action of 
a 4 365 Debt in L. * he Guild-Hall there againſt di- 
— vers Perſons, & nd it was grounded on an Ad 


1 — n by the Mayor, Al. 
dermen and — — of the City at their common Af. 
1 1 (which they make by Cuſtom, and which among? 
+ - | others ig confirmed 7 divers Acts of Parliament) by rag 
At was ordained, That ifany Citizen, Freeman or St 
within the faid City pu Broad-cloth to ſale within the 
City of London before it be dught to Black well Hall to be 
viewed and ſearched, ſo that it may appear to be falcable, 
and that Hallage be paid for it, eil. 1 d. for every Cloth, 
that he ſhall forfeit — © er 65. 8 4. And further it 
wt ordained, For ſuch Forfeiture the Chamberlain of the 
Gio of Zondon for the Time being ſhould have an Action 
of Debt, Sc. And becauſe the Defendants had broke the 
faid Ordinance, for the Penalty inflicted by the ſaid Ordi- 
nance, the S N 
Debt in London, a i was removed by s cum Cauſi 
into the King's Bench, And it was that thoſe of Lon. 
don could not make Laws and Ordindnces to bind the King's 
Subjects, and principally 8 —_—— wou'd have 
| as high Authority as an _ f Parliament: 2. The {aid 
Ordinance (as it was uy ow againſt the Law, and the 
Freedom and Liberty of the Subject, to Motel big to bring 
— —— 3. The Impoſit. of 1 2. for Hal. 
lage was u Ch e to the gubject, and by the ſame Reaſon that 
they may impoſe 14. 9 9 
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And one of the Inner 477 of Counſel wich the City  - 
moved to have a Procedengo. It appears by many Precedents; 
That it hath been uſed within the City of London Time out 
Mind, for thoſe of London to make Ordinances and Conſti- 
tutions for the good Order and Government of the Citizens, 
gc. conſonant to Law and Reaſon, which they call Acts o 
Common Council. Alſo all their Cuſtoms are confirmed by 
divers Acts of Parliaments, and all ſuch Ordinances, Conſti- 
tutions or By-Laws are allowed by the Law, which are made 
for the true and due Execution of the Laws or Statutes of 
the Realm, or for the well Government and Order of the 
Body incorporate. And all others which are contrary or re- 

t to the Laws or Statutes of the Realm are void 
A Effect: And as to ſuch Ordinances and By-Laws, 
theſe Differences were obſerved ; Inhabitants of a Town' 
vithout any Cuſtom may make Ordinances or By-Laws for 2 
the Reparation of the (a) Church, or « Hi — or of any 42 Poſtea 65. be 
fach Thing which is for the general of the Publick; | Mod. Rep. 
nd in ſuch Caſe the greater Part ſhall bind the whole with- 194. 


[ 


. of at any Cuſtom. Yide 44 E. 3. 19. But if it be fortheirown * 
di. irate Profit, as for the well ordering of their ( Common of ( 5 Cr. Car. 
a& dure, or the like, there without a Cuſtom they cannot f Ander 234. 
Al. {Wmike By-Laws: And if there be a Cuſtom, then the greater 1 Leon. 190. 
A n ſhall not bind the leſs, if it be not warranted by the Hob. 212. 
ot oom. For as Cuſtom creates them, ſo they ought to be Carter 13. 
uch Wpuranted by the Cuſtom. Vide 8 E. 2. Aſiſe (c) 413. Alſo (c) 2 Brownl, 
er orporations (4) cannot make Ordinances or Conſtitutions x; ry p 
the {Without a Cuſtom, or the King's Charter, unleſs for Things C nz. 
de lich concern the publick as Reparations of the (4) 1 Rol. 513. 
ble, Nurch or common Highways, or the like. Vide 44 E. 3. Hob. 211. 
oth, WW) 8 E. 2. Ae 413. 21 E. 4. 54. 11 H. J. 13. 21 H. 7. 


0. & 40. 15 Elis. Dyer 322. 


the And as to the Cafe at Bar many Statutes were made for 

tion Ie true Making of woollen Cloth, which is the princi 

the nmodity of this Realm; and to the Intent that the ſaid 
atutes might be the better executed without any Deceit, 


be id Act of Common Council was made, that they ſhall 
brought to Blackwell-Hall, as to a Place publick, and 
vun, to the Intent they might be ſearched and viewed, if 


"Pp Quo Warranto 81. Trebie's Argument in Qyo Warranto 33. Cro. Arg. 22. 


ngs e vere made according to the ſaid Stat. So the ſaid Ordi- 

zave e being made for the better Obſervat. and Execut. of the 

faid Wi Laws, to prevent all Frauds and Falſities, was good (e) and (e) 1 Rol. 355. 

| the able by the Law. Alſo the Aſſeſſing of the ſaid (/) 1 4. 3 > ut. 

ring WF Hallage was good, becauſe it was pro bono public, and it fi d v 12. Mo. 

= competent and reaſonable, having regard to the Benefit ene . 
ws 127. fe 

it. oy Argument in Quo Warranto $1. Hardr. 56, 210. Lane 24. e 140,141. 

And Rep. 115. () $ Co. 127. b. 2 Brownl. 287, 288. Hard. 56, 210. Pollexfen's Ar- 


which 


due of By-laws * Ordinances. Parry, 
which the SubjeRenjoyed by Reaſon of the ſaid (a) Ord 
$4. A. — fach Aﬀefiin. bei r 
lick Good, oo hngbgys bach 2h were maintainable hy 
the Law z and it was. not to be called a Burthen or C 
oll, and the lik == 1 kk 
th a8 
e e de fr Rat et Rag: 
Walls Sc. ought to be ſo reaſonable, 
have more Benefit thereby than Ch 
Alſo the Penalty inflicted on the 


ions of Bri 


bat the SubjeR fu 


- 


L 


1 


being | 

any: 0! 

= + Deliberation Wray Chief Juſtice, | 
; 7 u 

other Juſtices, g 1 | 

mos roy The King may gra « 

d; 


that all Manner Shi coming to ſuch 
ven laden with Merchandizes, ſhall — 
Mane 5. Ps and not elſewhere, to the Intent be may be bet 

3 F 
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— 
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_ 8% -' 
Nn the Common Pleas. 


Crarx's Caſe. 


N an Action of falſe Impriſonment bronghe by Clark a- 1 ra. 363, 
; the Defendant juſtified the Impriſonment, 366, 367, 559. 

— E. 6. incorporated the Town of St. Albans by ! Jones 162. 

the Name of Mayor, Sc. and granted to them to make Or- $ Co. 127. b. 


dinances : And ſhewed, that the Queen appointed the Term ade 97. 322. 


to be kept there, and that they with the Aſſent of the Plain- Moor 411, 412, 
uff and other Burgeſſes, did affeſs a Sum on every Inhabi- _ 0 

tant for the Charges in ing the Courts there; and or- Cr. As” 
ned, That if any ſhould refuſe to pay, &c. that he 22. 

ſhould be impriſoned, Cc. and becauſe the Plaintiff being BS 146,122. 
a Burgeſs, . refuſed to pay, Oc. he as Mayor juſtified; Hob. 61. 

And it was adju no Plea, for this Ordinance is againft 

the Statute of Magna Charta, cap. 29. Nullus liber homo 

mpriſonerur ;' which, Act hath been confirmed and efta- 

biſhed above 30 Times, and the Plaintiffs Aſſent cannot al- 

ter the Law in ſuch Cafe : But it was reſolved, that t 

night have inflicted a reaſonable Penalty but not Impriſon- 

ment, which Penalty they might limit to be tevied by Di- 

ſtreſs, or for which an Action of Debt lay, and the Plaintifl 
bad Judgment. So — 


* * * N 4 
2292 21 » . A PE LA WS WE 0" 


De termino Sandi Michaelis, 
Anno regni Domine Eliz. 
Regine Angliæ 31 & 32 Ro- 
tulo 447. 


Jr FFTR EY Caſe. 


Mein: quod die Lunæ proxim' poſt menſem ſar- 
ai Michaelis iſto eodem termino, coram Domina Re- 
gina apud Weſtmonaſter, ven Willihelmus Jeffrey generoſus 
in propria perſona ſua, & dat cur dict Dominæ Regin nunc 
hic intelligi, quod cum ſecundum legem terræ & conſuetudi- 
nem hujus Regni Angl', a tempore cujus contraria memoria 
hominum non exiſtit, infra idem Regnum habit', & uſitat, 
inhabitant' & reſident' infra aliquam parochiam infra reg- 
num præd,, infra quam quidem FOR aliqua eccleſ' paro 
chial extitit, eccleſ ili'ſumptib' ſuis propriis quoties neceſſe 
fuerit repar K 


„& a toto tempore ſupradict' reparare conſue- 
ver & debuer, & quod quælibet alia perſona ſeu perſone 
inhabitans, ſeu inhabitant extra paroch illam in aliqua alia 
paroch, de factione hujuſmod' reparation' a toto tempore ſu- 
pradi& exonerat & acquietat' fuer, cumque etiam per le- 
— terræ & conſuetudinem præd' non licitum fit, alicui pet. 
ſonæ five aliquibus perſonis, imponere aliquam compoſition 
five taxationem ſuper aliquam perſonam non inhabitantem 
in aliqua paroch', ubi hujuſmodi Eccleſia reparand' fit, in 
reſpe& ſeu ration aliquor* terr' five tenementor', quæ eadem 
perſona tenet vel occupat in ead” parochia ubi hujuſmodi ec: 
clefia anda fit, ut ſupradict' eſt pro reparatione alicujus 
talis ecclefiz ſic irreparat* fine aſſenſu ſuo, cumqne etiam tri 
atio & determinatio cauſz præd' fit materia terminabilis ad 
communem legem, & non per jura ſeu cenſuras Ecclefiaſiic 
quoviſmodo triari, terminari, & diſcuti debeat, nec a tem 

re cujus contrarii memoria hominum non exiſtit conſuevit: 
Quid' tamen Abrah' Kenſhley & T. Foſter Gardian' five co, 


nomi paroch' de Hale ſham in com Suſſex' aſſerint —_ 
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pot ignari falſo & ſubdole pretend! red” Will' Jeffrey fore 
inhabitantem infra paroch de Hayleſham prædict' fbi re- 
rera predict Willihelmus Jeffrey eſt, & ſemper fuit inha- 
bitans infra paroch de Chiddingley in comitatu Suſſex, & 


uam fuit inhabitans infra b ay ame de Hayleſham 
e 


&) ac eandem Eecleſiam de Hayleſham præd' per te- 
den & proprietarios terraf & tenmentor infra eand paroch' 
reparart oportere & debere, machinan' dictam Dominam 
Regin nunc & coronam ſuam regiam exhæreditare, cogni- 
tionemque placit' que ad dict Domin' Regin' nunc & co- 
ron' ſuam regiam, & non ad Cur Chriſtianitat' in hac parte 

net, ad aliud examen in Cur Chriſtianitatis, traher ipſum 
Vilihelmum Jeffrey in Cur Chriſtianitatis præd' coram Jo- 
hanne Drury legum Doctore, in & per totum Archim Lew - 
en teyerend in Chriſto patris Dom Thomæ provident' di- 
iin Ciceſtren Epiſcop' officiali principali rite deputat ad 

otionem præd ictorum Abrahami & Thomæ Foſter in 
mga e, de & pro quadam taxatione ſuper ipſum Willi- 
helmum Jeffrey ad & cirea reparationes Eccleſiæ de Hayle- 
ſham prædictam 1 t citari ſecer: Ac eundem Willihet 
num in cur Chriftianitat” przd' coram præfato Judice ſpiri- 
tall, comparere, eundemque Willihelmum ſic com parentem 
ad fen af quibuſdam articulis de & pro taxatione præ- 
af videlicet de eo quod idem Will Jeffrey ſcivit, credidit, 
rel audivit qd* infra Archim* Lewen in eom' prædict' fuit 
quedam Eccleſia communit* vocat The Partſh Church of 
yavletham : Et qa” cadem Eccleſ. parochial” in quam plur 
partibus ejuſa*'Ecclefiz tam in tegumento quam in cooperi- 
mento Gelfein quam aliis indiguir & indigebat : Ita ut nifi 
repararet', fuinam pati verend fuifſet, quodq; tam de jure 
communi quam de antiqua laudabili & preſcripra conſuetu- 
dine, necnon a tempore = temp” cujus contrarii memoria 
bominum non exiffit inviolabilit' & inconeuſſe uſitat & ob- 
ſerrat fuit infra paroch de Hayleſham prædict quod omnes 


& finguli paroch ian reparation Eecleſ. alicujus irre parat in- 


* 


tendent' juxta ratem & qualitatem poſſeſſion' in eadem pa- 


roch” habent* vel occupant, cuilib infra di paroch eſ- 
fones habend* & obtinend' collection five taxation imponere 
prufſent & debuiſſent. Ac etiam qd dict Rceleſ. matura 


Eliberat præbabit' non minor ſumm' ſexagint decem libr 


egi monẽt Ang!” ſufticient” raripotuit, necnon qd' Guar- 
dant Eceleſ. paroch: de Hayle prædict pro tem pore exi- 


den anno Domini millefimo quingenteſimo octogeſimo no- 


„ & duobus annis tunc proxim preteritis, de & in con- 
bfu omnium ianc de Hayleſham prædict', ſeu ma- 
Joris & melioris partis eorund quandam contribution juxta 

Feen & rat poſſefſion —.— 
bardeh enten in pred Eccietiz reparation”, poſſeſſion 
* predict” 


& reddit infra © 
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pred, ſeu reddit in ead' paroch', omnib! & ſingul' habend' & 
obtinend', imponend & de eiſd* taxand' decreviſſent, diemg; 
& locum pro hujuſmodi contributꝰ & taxatione faciend' ſtatu- 
iſſent; quodq; eod' die, quo dict contributio im ponenda foret 

en omnib' hianis præd', necnon forenſibus, terra 
rzd' poſſeſſion, ſeu reddit' in paroch de Hayleſham præd 
bend & obtinend', in dict parochia de Hayleſham pred' 
necnon in foro publieo ibid' adfuiſſet concur ſus populi quibus 
die & loco contributio præd & taxatio faciend & imponend 
eſſet. Ae quod die & loco ſtatut' pro impoſitione præd' taxa· 
tionĩs, ſive contributionis, ill Gardiani, necnon parochiani 
dict hiz ad hujuſmodi contribution, five taxa- 
tion' faciend' proceſſer. Ac ſumm quatuor denar de 
qualib acr. voc Parſh-land : necnon ſummam duorum denar 
legalis monet Angł de qual. acr. terr. voc Upland, infra dict 
parqch de Hayleſham præd exiften', in reparation' dict Ec- 
cleſ. per habentes & occupatores dictar acr. dict Gardianis ſo. 
vend im poſuer. Necnon qq' idem Willielm' trigint' acr. Ma- 
riſci voc. Parſh-g2ound, & centum acr. terr voc' Upland, 
infra paroch pred tenuit, occupavit, ſeu reddit” pro eiſd ad- 
tunc recepit. Ad qd' ſummæ ab occupatoribus & habentibus 
* pred, ve reddit infra dictan paroch de Hayle- 
am præd juxta collection, five taxation præd levand” & 
— non ultra ſummam quinquagint libr' legalis monet 
Angl extendebant, fub nomine & colore officii ſui (ut prz- 
fertur) de & in præmiſſis reſpondere minus juſte aſtrinxit. Ac 
licet idem Willielm Jeffrey materiam pred ſuperius content 
in Cur Chriſtianitat' przd' coram przfat' judice ſpiritual” in 
exoneration ſuam in præmiſſis ſzpius pl'itaverit, allegaverit, & 
Ua inevitabili veritate & teſtimon' probare obtulerit, quodg; 
ipſe per legem terrz in form” præd' citari non debuiſſet, pro 
lutione przd' ſummæ ſuper ipſum Willielm' Jeffrey, pro re- 
tionib' Eccleſ. de Hayleſham præd', ut prefertur taxat, 
ac qd” taxatio præd pro reparationib' Eccleſ. in caſu pred 
exiſtit materia terminabil ad communem legem & non in 
Cur Chriſtianitat: dift' tamen judex fpiritualis pl ĩtum, & 
allegac illam admittere penitus recuſavit, ac præd Abraham 
& Thom Foſter ipſum Willihelm' Jeffrey in Cur Chriſtian 
tat przd' in præmiſſis condemnari, ac ad folvend' præd ſepr 
rales denar ſummas ſuper ipſum Willhelm Jeffrey pro reps 
ratione Eccleſiæ pred” ſuperius in hac parte ſpec' impoſit & 
taxat quas ipſe per 2 terr (ut præfertur) ſolvere occafr 
one præd non debeat, ſeu tenetur facere per definitivam dic 
Cure Chriſtianĩtat ſententiam totis ſuis virib' conantur & in 
dies machinant', in diet Dom Reg nunc contemptum, & ip 
ſius W. Jeffrey damnum, præjudic, depauperation',& gravramen 
manifeſt', & contra legem terræ pred: Et hoc idem W. Jet 
frey parat eſt verificare, unde = Will” Jetfrey —*ðe¹ñ 


r Yao watc.ce. A. I. : 
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& nunificete” cur dictæ Doin. Reg. nüne hic humillime im- 
plorando ' remedium, & bre " Reginz de prohibi- 
tone 2 judici ſpirituali in Jorma pred, _y_ ibend” 
ipſum ne = pl'itum prezd', præmiſſ. quoviſmodo tangen; 
coram eo ulterius teneat. Et ei conceditur, &c. Et ſuper hoc 
ven Johannes Potter de Chiddingly in com Suſſex armiger, 
x Thomas Aynſcovmbe de B in com przd' gen, in pro- 
is perſonis ſuis, & manuceper pro præfat' Will. Je ' 
7 & conting' præd Abr Kenſhley & Tho, Foſter ad cur 

Reg Ric impoſter accedere ad b re Dom Reg. de con- 
ſultatione Impetrand, ſeu aliter. Juſtic' ibid de & * præ- 
mil. proſequend', qd' tunc idem WilP dictꝰ materiam five 
ſugpeſtionem proſequatur cum effectu, quouſq; placit' inde a- 
liquo legitimo modo terminent', videlicet, uterq; manucapt' 
wy ſub prena decem libr'; quam quidetn 8 
ibr', manucapt' cogn' & uterque eorum e cogn, de 
2 ſuis & eorum cujuſſiber fieri, & ad opus dict 
Dom Reginæ le vari, fi conting dict Will. præmiſſ. non pro- 
equi in form prædict' cum c. 
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Mich. 31 & 32 Eliz. 
In the King's Bench. 


IKE Caſe. 


Er. Kl. 659. 72. um Jeffrey Gent. brought a Prohibition againſt Afri. 
— 16% dam Keuſbley and Thomas Foſter, and declared, that 
n by neter of this Realm, the Pariſhioners of every Pariſh 
| where they are dwelling ought to repair their own Church, 
and not the Pariſhioners of any other Pariſh, c. The faid 
Homas and Abraham being Churchwardens of the Pariſh 
of Hayleſham in the County of Suſſex, had ſued the Plain- 
tiff in the Spiritual Court before Doctor Drewry in the Di. 
oceſe of Chicheſter for certain Monies impoſed on the faid 
William Feffrey without his Aﬀent for 30 Acres of Marſh, 
and 100 Acres of Land which the ſaid William Feffrey had, 
and 3 4 in the faid Pariſh of Hayleſbam, for the Repars- 
tion of the Church of Hayleſbam, and had conſtrained him 
to anſwer to certain Articles, ſcil. that the ſaid Church was 
in Decay, and that it could not be re for lefs than ol 
And that the ſaid Churchwardens of the ſaid Church for 
the Time being, anno Dom. r589, and two Years before, 
with the Aſſent of the greater Part of the Pariſhioners of 
the ſaid Pariſh, juxta quantitatem & qualitatem poſſeſim 
reddit infra dict parochiam exiſten, determined and 9 
eed to make a Taxation for the Repair of the fail 
horch; and that Notice of ſuch Meeting was given in the 
faid Church, and alſo proclaimed in the Market; and that 
at the Day fo 0 , the Churchwardens and the greatet 
Part of the Pariſhioners of Hayleſbam who were there met 
together, made a Tax, ſtil. of every Acre of Marſh-Land 
4.-and of every Acre of arable Land 2 4. to be paid by the 
cupiers of them in Hayleſham aforeſaid; and that the 
ſaid William Jeffrey the ſaid 30 Acres of Marfh, and 100 
Acres of Land occupied, er received Rent for them; 
that all the ſaid Tax of the ſaid Town did not exceed the 
Sum of 501. And further declared, that the ſaid Mill. If 
was at the Time of the ſaĩd Tax, and long Time before, and 
ut an Inhabitant of the Pariſh of Chiddingly within the 


County of Suſſex, and never did inhabit within the Pari 


\ 
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of Hayleſham, and that he had pleaded the ſaid Matter in 
the Spiritual Court, and the Judge refuſed to allow it. ' And 
on this Declaration, Coke of Counſel with the Defendant did 
demur.in Law. And after many Arguments at the Bar and 
Bench it was acjudged, That a Conſultation ſhould be grant- 
ed, And in this Caſe theſe Points were reſolved, © 
1. That the Spiritual Court (a) has Conuſance de repara- (a] 2 Rat. 259. 
ine corporis. ſive navis Ecclgſie ; and that appears by Bric- 
ton, who wrote in 5 E. 1. lib. r.cap. 4. fol. 11. and in the Star, 
de circumſpecte atis, c. but in rebus manifeſtis errat qui 
gut boritates lgum ya quia perſpicue vera non ſunt pro- (5) : inſt. 487, 
banda, becaule he who endeavours to prove them obſcures 488, &c. 
them. And it was objected, That the Reaſon why every 
Puilkioner ts.charged to the Reparations of the Church, and 
to provide convenient Ornaments in it for the ter Con- 
Venence and Honour of Divine Service, is firſt for the ſpiri- 
tual Comfort which he has in Hearing the Word of God 
there for his Inſtruction in the true Way to Heaven in Cele- 
bratian of the Sacraments, and in preſenting to God their 
Prayers, not only privately, but with the great Congregation 
to e chanel to God for all his Benefits, and to defire of 
him all Things neceſſary, c. in ReſpeR of which ineſtima- 
ble Benefits, be is chargeable to repair his own proper Church 
in which he receives them. But ſhall not be bound to the Ne- 
parat. of any other Church in another Pari ſh in which ke doth 
dot inhabĩit. And the Deſcription of this Word (Parochia) was 
obſerved, Parochia eſt locus in quo degit popul alicujus Eccleſ. 
It was objected, That it would be hard to charge the 
kid Jeffreys to ſuch Tax, becauſe he was dwelling in ano- 
ther Town, and never conſorted with them of Hayleſbam at 
u of their Aſſemblies or Aſſeſſments for ſuch, Purpoſes. 
It was objected, That the Libel in the Spiritual Court 
ajinh che Grid William Jeffrey was in the Disjanctive, that TE 
hid William Jeffrey occupied the faid Lands, or received * -: 
Rent for them, on which Libel if Renſtley and Foſter fhould + 
hive a Conſultation, although Zeffrey doth not occupy the TheReſglurioa 
Lands Wimſelk but a Farmer in Hayleſbum who pays to him of the Court. 
Rent, that yet Fepr might be charged, which would be 
#R4inſt Law and Reaſon, aud againſt the common BExperi- 
ence of all Erg/and. It was anſwered and reſolved firſt, 
That although. the Houſe wherein ey dweit be in ano- 2 Rol. +89. 
ther Pariſh, yet foraſmuch as he had Lands in the Pariſh C 1-659, 
of Hayleſham in his proper Poſſeffion and Manurance, be 22. 2 luft. — 
5. Law Parochianus de * 6: Land ; For the Place 702. Winch.s3. 
phere he lies, flceps,. or cats, doth" nve make Him Pa- 128 10. 
2 * wy ao gg as he manures * in , 8 a. 
at is reſident upon i at es Salk. 16. 
an, 1 K 3 * 1 * him Comb. 133. 


RY harged; and the Receipt of the Rent doth not make the 


1 of the (3) Church of 5 U 


_ * 
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him « Pariſhioner of Hayleſbam alſo as to this Pur 


pole. 
wo If in this Caſe pms not be c to the Re. 
tion of the Ch am, for thoſe Lands which 
himſelf occupies there, no Perſon would be charged for 
fry ypon which great 83 would os for onewho 
inhabits in the next Town, may occupy the greateſt Part of 
the Lands in another Town; and ſo Churches jn theſe Days 
will come to Ruin: But it was reſolved, when there is 
X (s) ) Farmer of the ſame Lands, the Leſſor who receivesRent 
. them ſhall npt be charged for them in Reſpect of his Rent, 
becauſe there is an Tababitant 2 Fariſhipner who may be 


or a Pariſhianer. 
3. In this Caſe the Charge ison the Perſon, and not on the 
Land, but is on the Perſonin] in Re 22 the Lind,for the more 
Equality and Indiffer inter conſultation. 
Conſulrexio ad procede . — — fuper —.— 
nem corporis ſtve navis Ecclſ. c. ubi probipitio de laico fe 
27 prius porretta fuit, which is to be intended when the 
ex was of t - Perſon in Reſpect of hig Lay-Fee. 
4. Altho' he dwells in another hes, et ſoraſmuch as in 
Judgm. pf Law he is an Inhabitant and Pariſhioner of Hal. 
ſham, he may come, if he pill 6 to the Aſſemblies of the k. 
riſhioners of Hayleſbam, when th 4 foge ether for fuch 
nd Fat ce faid, That for 
aſmuch as the Conuſance of the Reparations 15 Churchet 
doth not belong to the & * Court, it was neceflary to 
hear the Opinion of tho who 2 the Ecclefialtic' Liv 
as to this Point; and ſo it was And boron divers 
of the under their Hands in Writing did certify t eir Opt 
nions, ＋ rey b * * was a W of Hoyle 
m as to this Purpoſe, and chargeable to eparations 
And that the Church 8 
the Pariſhioners (on ſuch ge | 


wardens and g reater Part 


met „might 3 ſuch a Tax V xif 

ang (har te it ge * 5 Pre the Par his 

the Land 2 ifferenc). WY and 

0 Run 8 ede Oi n. jection, wig © Libel was in the Dil wr t 


g. It was 3 weed god Tefolved, That altho the 
c) ro be ſo, yet the ndants ſhould have 4 ſpeci 
. fa only 5 Reſpect of ſuch Lands which the fit 
ey at the Time ns ow potter! 
o much the rather becauſe the ſaid confeſſedU 
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of the ſaid Tax, Cc. had the ſaid Lands in his own Occu- 

pation. And a ſpecial Conſultation was awarded: And this 

was the firſt leading Caſe that ever was adjudged and re- 

ported in our Year-books as to this Matter. 

And afterwards Paſth. 4x Eliz. between Paget and Cr. El. 659. 

Saump in the King's Bench in the Time of Popham Ch. 

Juſtice, the Point came again in Queſtion on a like Tax, 

a Prohibition being obtained after my Arguments and 
Deliberation, at length on View of the Record of this 

. at Bar, which was adjudged in the Point, it was re- 

ſolved again by Pop ham Chief Juſtice and the whole Court, 

that a Conſultation ſhould be ed according to this Judg- 

meat and now :it is generally allowed and received 


w. 
This is a Caſe to many Purpoſes, and therefore 
22 e Conſequences of it | 


Mich. 33 & 34 Eliz. 
| | nn the Court of Wards. 


The Lord Cuernev's Caſe. 


Wo Thomas Cheyney Knight Lord Warden. of the Cinque Mor 727,728. 

Ports, 1 Elia. made his Will in Writing, and thereby be: 

Ned to Henry his Son divers Manors, and to the Heirs of 

dis Body, the Remainder to Thomas Cheyney of Woodley, 

nd 10 tha Heirs Males of his Body, on Condition that he W. S. Max. 15 

they, or any of them ſpall not alien, diſcontinue, c. And a 

it was & Queſtion in the Court of Wards, between Sir 7 ho- 

mas Perot Heir general to the Lord Warden, and divers of 

the Purchaſers of Sir Tho. Cheyney, if the ſaid Sir To. ſhould 

be received to prove by Witneſſes that it was the Intent and 

Meaning of the Deviſor to include his Son and Heir within 
WF... theſe 


The Lord CREYNI IJ Cafe, Parr v. 


theſe Words of the Condition (e or they) and not only ta 
reſtrain T himas Cheyney of Hoodley and his Heirs Males of 
his Body: But Wray and Anderſen Ch, Jullices on Confe. 
4) 1 Rol. 422, Tence had with the other Juſtices reſolved, That he ſhould not 
ing. Max. 15. be received (a) to ſuch Averment out of the Will, for the 
Will concerning Lands, Sc. ought to be in Writing, and 

„ Co. a. the Conſtruftions of Wills ought to be collected from the 
2 e e (00) Words of the Will in Writing, and not by any Avermen 
Jenk.Ceur.115. out of it; for it would be full of great Inconvenience, that 
Cr, El. 498. none ſhould know by the written Words of a Will, what 
/ ,. Conſtruction to make, or Advice to give, but it ſhould be 
178. Bridg. 135. controlled by collateral Averments out of the Will: But if a 
Godb 432. Lit. Van has (e) two Sons both baptized by the Name of Jobs, 
—— — 49, and conceiving that the Elder (who had been long abſent) 
5o. Stile 293, is dead, deviſes his Land by his Will in Writing to his Son 
294. Wing. John generally, and in Truth the Elder is living, in this Cafe 
. 411. the Tn n may in Pleading or in Evidence alledgethe 
2 Leon. 70, Deviſe to him, and if it be denied, he may produce Witnel- 
1 Browal. 132, ſes to prove his Father's Intent, that he thought the other to 
Sk. 225. be dead; or that he at the Time of the Will made, named 
c1Brown.132. his Son Fohn the Younger, and the Writer left out the Ad. 
_— 293. dition of the Younger : For in 4) E. z. 16. l. the Cafe was; 
2 Leon 11 Robert Peynel had Iflue two Sons baptized by the Name of 
winb. 108. William, and (4) levied a Fine to Sir Fohu Fanningbriage: 
Hob. 5 and others com ceo, Sc. who granted and f to Ro- 
(a) * ert and Villiam his Son generally; and after the Death of 
Cr. Eliz.. ezi. Robert, William the younger Son brought a Scire facias a. 
2 ns a8, g gainſt the Heir of Molliam the Elder; and: the Younger by 
Kelw.49.a the Rule of the Court averr'd that the Fine was levied to 
| make him Heir ready, and upon that Iflue was taken. And 
no Inconvenience can rife if an Averment in ſuch Caſe be n- 

ken in Caſe of a Deviſe, by Will, for. he who ſees ſuch Will 

whereby Land is dcviſed to his Son Fohn, cannot be de- 

ceived by any ſecret inviſible Averment ; for when he ſee 

the Deviſe to his Son gon, he ought at his Peril to is- 

757 which John the Teſtator intended, which may cafily 

n him who wrote the Will, and others who were 

 _  privy.to his Intent; and if no direct Proof can be made d 

555 Buſtr. C2. his Intent, then the Deviſe is void for the Incertainty, i 
inb. os. the Render alſo would be in the ſaid Caſe of the Fine, as to 
William, for the Law will not make the one or the other hy 
Conſtruction inheritable, for neither the elder Son ſhall have it 

by Courſe of Law, becauſe the Elderneed not havean Addition, 

nor ſhall pe Tognger have it by Conſtruct. by Reaſon the Father 

peed not have limited the Land to the Elder, becauſe the Land 

after the Death of the Father would deſcend to the Elder. But 

he ſhall have it whom the Father intended to advance with it 

and for Want of Proof of fuch Intent, the Will or the Rende 

i for the Incertainty (as hath been ſaid) is void; and foth 
> Doubt in 11 H. 6. 13. well explained. Caſes 


. * 


Caſes of | Ulury. 


Mich. 33 & 34 Eliz. 
In the Ki 12 Bench. 


Bon ron Caſe. 5 


N. a Replevin brought by Humphrey Purton . againſt 
H. AH. bee becauſe T bo. Mood houſe Eſq; was „Filed 
of the Place where, &c. A 10 Acres in Hick- 
uu in the County of Not-f Pe inter alia od 
17 Fulis anno 21 Hliz. 1525 his Deed #cu Pro; G. Eſq; 
z Tearly Rent of 20/. ifluing out of the Place where, Cc. 
inter alia, to perceive to him and his Heirs at the Feaſts of 
the Natlvity of Chriſt and St. Fobu Baptiſt Yearly to be 
paid; The firſt Payment to begin at the Feaſt of the Nati- 
ity of * which ſhall be in Aund Domini 1580. And 
A, by Deed acknowledged before Jokes 12 
peace, and Clerk of the Peace of the fald Coun * 
talled according to the Statute, did bargai the ld 
Rent to the Defendant and his Heirs, — — the Rent be- 
hind did avow: The Plaintiff in Bar of the ſaid Avowry, 
pleaded the Statute of Uſury, and alledged, that the ſaid 
I Fulii, anuo 21. inter coſdem T homaw Woodhouſe, & A 31H 
6, raliter concordatum Fuit per viam corrupte barganie, 3 Bles, 
(il. uod grading 4, mut uo 1 reſat Thome . 
bouſe cent uns li bras, Es uod idem T hemas concederet to the 
hid Ant and his Heirs the Rent of 20/. under Condi- 
ny, That if the ſaid Themas ſhould pay to the faid . 
100. 1 Julii, 1580. that then the ſaid Rent ſhould ceaſe; 
an which c Agreement T homas there then — 


ind vid 100 l, aud there then rand the ſaid Rent 1 7 
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ingly under fuch Condition as is aforeſaid, according to the 
faid Agreement; Wi idem annuus redditus pro pret 
100l. in forma fred" ſolubil excedit ſecundum rat 101, py 

100. pro uno anno, contre formam Statuti, c. and con- 
veyed a Leaſe of the Land to the Plaintiff for 21 Year, 
And note the Diftreſs was taken 2 Decemb. anno 33. for 200, 
behind at Midſtimmer then paſt; upon which the Avowant 
did demur in Lew; and Judgment was given for the Avoy. 

That the Plaintiff in his 


ant. For altho' it was obj 
Bar to the Avowry hath 14 that the ſaid Grant was 
e Statute, and the Avowant 


on à corrupt Contract againſt t 
hath demurred thereupon, by which he hath confeſſed al 
Matters in Fact, yet becauſe on the Matter diſeloſed in the Bar, 
it appears to the Court, that it was not a corrupt Contra 
againſt the ſaid Statute, and fo his Allegation of it repug- 
2 8 124. nant to the Matter ſhewed by himſelf in his Bar to the 4. 
ob, — {© Ah vowry; and « Demurrer is not a Confeſſion of all Matters ig 
199. Fact, but of all ſuch Matters in Fact which are well and ſuf: 
. Arg. 10. Kficiently pleaded ; for this Cauſe Judgment was given for the 
Hutt Arg 57- Agowant. 

i — 116. And the Cauſe that it was not againſt the Statute of U. 
ſury was, That nothing was to be paid by 7 homas Mood bouſt 
the Grantor within a Year and a Quarter after the Grant 
made; for within the 157 of July 1579. and Chriſtmas 158. 
1 BulR, 26, 37. 29, Rent is appointed to be paid. And if the Grantor had 
Cr. Jac. 253, paid the 100 f. the 17th of July x 580. the Rent ſhould ceaſe 
E without any Thing paying for the faid 1001. 80 that the 
: + » 8 Court ſaid, It was a plain Bargain, and Purchaſe conditional 
Hard. 418. of ſuch Rent, and no Ufury. It was in the Election of the 
1 Sid. 28, 182. Grantor to have paid the faid 100. and to have fruſtrated 
2 the Rent, ſo that the Grantee (as the Nature of Uſury is) 
© * was not aſſured of any Recompence for the Forbearance of 
, his 100. for a Lear, and the ſaid Rent of 20/, per Aunun 
is but a Penalty to the Grantor, and Aſſurance to the Grantes 
for the Payment of the faid 100/. But-it was reſolved by 
the whole Court, That if it had been a between the 
_ Grantor and the Grantee, that notwithſtanding fuch Power 
of Redemption, that the 100 ſhould not be paid at the 
Day, and that the Clauſe of Redemption was inſerted to 
make an Evafion out of the Statute, then it had been an 1 
ſurious Bargain and Contract within the ſaid Statute, For 
if in Truth the Contract be uſurious againſt the Statute, 0 
Colours or Shews of Words will ſerve, but the Party may 
mew it, and ſhall not be concluded or eſto by any 
Deed, or any other Matter whatſoever ; for the Statute gie 

Averment in ſuch Caſe, 1 "IF 
> And. 15,16, And Popham Ch. Juſt. ſaid, If A. comes to 2. to boron 
Poltes 70.3. 1001, B/ lends jt him, if be will give him for the Loan "* 


"RW AOMHES mo > ru aw 


pur V., CLarrtoen's Caſe 

for « Year 20 l. if the Son of A. be then alive, this is U 
within the Statue; for if it ſnould be out of the 422 
the Incertainty of the Life, the Statute-would be of little A 8 
Tee 
Life, he ma many 3 o like a zematical Line, 273, 508, 5ag. 
which is divi/ſbili in , er diviſibilia. Cr. Kl. 643. 
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Paſch. 37 Eliz. Rot. 1915, 


IN THE 


COMMON PLEAS. 


Crarrons Caſe. 


Etween Reighnolds Fl. and Clayton Defend. in an Action ©, Ent. 168. 
of Debt on a Bond of 60/1. the Caſe was, Clayton re- pl. 242. 
queſted Rezghnolds to lend him 30 J. and on Communica- > And. 15, 16. 
tion betwixt them, Reighnolds doth lend Clayron 301, 6 De- Moor 397. 

umb. 34 Eliz. until the ſecond Day of Zune next following, | 
to pay him for the Principal and Loan of it 33/. at the ſaid 
ſecond Day of ume, if the Son pf the Obligee be then alive, 
and if he die before the ſaid og dry en he ſhall uy 


of Pop bam Ch, Juſtice Gn, 
40 1 dicitur ab uſu, & ere, 


; 


| quaſi uſuera, Co. Lit. 3. b. 
b wig pris ; E Glas oft cm adi fr rur quad Profter J 6p. b, 


t. : 


| Ho / Caſe. | 
E C And this Deſcription agree: 
i 


this Judgment : For if on the firſt Contract he who 

reſerves no certain Sum for the Loan; but ſecundario 

{heres de aliqua retributione ad voluniatem ejus qui mutu- 

Ats oft, hoc uon eſt vuiaſum. Vide Ganvile li. 7. cap. 15, 

& lib. 10. cap. 1. what was the old Law of this con- 
cerning Uſury. Vide etiam Leges Sancti Edwardi, &c. 


Paſch. 34 Eliz. 
In the King's Bench, Rox. 275. in Del. 


Kon 5 Cafe, 


(#) Cr. El. N an Action of Debt brought by (a) Hoe in the King! 
SA 768, Bench, Phelix Marſhat was bail for the Defendant; and 
367, &c. afterwards before any Judgment, the Plaintiff releaſed u 
Moor 469. Ppheliv all Actions, Duties, and Demands ; and afterwards 
31,286. Judgment was Kren inſt the Defendant, and on Default 

of the Def. a Sire facias iſſued againſt Phelix Marſh, 
163. - who pleaded the ſaid general Releaſe; upon which the 
Plaintiff demurr'd. And it was adjudged that this (4) Rc 


deſendemtem 
wine ſalvere, atit 
-  Teddere, Wc. Fa, 


Paar y. 


l, 


PART V. Ho Cuſe. * 
of Performance of the Condition, and a Duty uncertain 
at firſt, and on Condition precedent to be made certain af- 
ter z that in the mean Time is but a meer Poſſibility, and 
therefore cannot be releaſed, for this Recogniſance doth not 
create a Duty preſently, but ſhall produce a Duty after on 
a Contingat. 
Note, That it was adjudged, 7rin. 4 Elis. Rot. 1207. in 
the Common Pleas, That by à Relcaſe of all Actions, Suits, 
and Quarrels, a (a) Covenant before the Breach of it is not (#) 1 Co. ifa. b. 
F releaſed, becauſe there is not any Cauſe of Action, nor an l * 3-b. 
certain Duty before the Breach of it, but the Breach of it Co. 8 
ht to precede the Action, and the Cauſe of the Duty, 292. b. 
for this Cauſe fuch Releaſe was no Bar. Vide Dyer (5: 1**: 1. 
Elia. (b) 217. acc. And vide Littleton in his Chapter of , Bald. 2; 1 
(c) Warranty 170. That by a Releaſe of all Demands a Yelv. :56. . 
Warranty (which is a Covenant real) as is there ſaid, is ex- — 
tin, yet it is executory and incertain; But there the Feof- Goldsb, 186. 
t. WE whom the Warranty is made. may preſently have a 167. þ 
' W/irrantia Charte, and bind the Land pro loco & tempore. 2 oo. If1.by 
But ſee 35 H. 8. Dyer 57. that by a Releaſe of (4) Cove- & Elz 
nants, the Covenant is diſcharged the Breach of it, . A 2. 
vhich is proved. by [Littleton alfo, fol. 150. &c. 16 E. z. ol. 126. 
birr. 245. A Woman had Title of Dower, and releaſes 1 404. 3 
to him in the Reverfion, and afterwards "Tenant for Life Co. Eat. 115. 
lurenderd to him, and it ſeemed a yet the pe 


F F 8 


pl Woman had no Cauſe of Action againſt him in the Rever- 76). he 
an the Time of the Releaſe made. But the Reafon is Hurt. 12. 
"art: ule the Woman had Right to the u and he in the Fal“, 
fault Reverfion had an Eſtate on which a might enure, (7) i Co. 112. K. 
fo, ud by Recovery of her Dower his Eftate would be charg- 3 Co. 154. a. 


ed, 21 H J. the laſt Caſe, A Releaſe in Time of (Y) Va- 73 - 748. 


Co. Lit. 
Jaſon is charged in Reſpect of the Parſonage. Yide 40 E 3. S = * 
. 8 E. 3. Avowry 17. 13. R. 2. Hl 3 
anders longe- | 1 Co. 112. b. 


in, 218. Yelv. 156. 2 Ral.-404. | e) x Co. 112. b. 8 Co. 
. 1. DvErin./plecir.. 149. 24% i 4 41. 4. Br. Releaſe 
c in. b. Poltea 91. b. 2 Rol. 349. Co. Lit. 266, 2. 


151. 2. b. 
Br. Dean 


52 Trin. 


N rin. 34 Eliz. 


In the King's Bench. 

$z1nT foun's Caſe." a 
u,, Se en Cory of Berg nnd tad 
| pias ad ad ſatisfariend againſt * and got a Warrant from the ge 


Sheriff to a ſpecial Bally to arreſt him, who came near the 
ſaid Seint Fohn' > Houle to arreſt him, ard becauſe le feared 
Reſiſtance he brought with him a Dagge. And Seint Job 
being then a Juſtice of Peace of the fa of Bedſiri 
having Notice of it, ſent one of his Servants for him, who 
him armed with a Dagge, arreſted him, and t 
| 1 im before the ſaid Sint Fohn being the next Juſtice d 
* | Peace ; who on Examination of the Matter committed him 
| to the next Gaol, there to remain till he had paid to l. one 
Moiety to my peed, and the other Moiety to the [ofor- 
Foe 5 e Statute of 33 H. 8. 8 - wn 

ibits the &. ring in, or carrying, a 
un. And it was objected, that a Da © was not wiki 
Word Hand gun, 7 it was faid, That Dagges were not in 
Uſe at the Time of the Making of the faid Act, but in 
vented after ; and although — are uſed with the Hand, 
et it is not known by the Name of H „no more thu 
Haghut, or — which wete alſo with the Hand 
but notwithſtanding are known by particular Names, and att 
not comprehended within this Word Hand gun: For the) 
are both —_— named with the Ha in the Stat. & 


1 nguiſhed by ſpecial Name from a Hand-gu 
1 for both theſe Reaſons, I, That it was not i 
— at the Tp of the Making of the AR; 2. That it u 
known by a ff — Name, It was obje that this Cury 

of the ſai e was not within the ſaid Act. But it 
abe, the = e Court, th it was Vithio the (009 


bar Vo SEINT Jonn's Caſe. 
and comprehended within this Word ( Hand gun) for altho' 
no Gun was known by the Name of a Dagge at the Time 
of the Making of the ſaid Act, and altho' in common Speech 


4 Dagge is known by a ſpecial Name, yet foraſmuch as he 
who made the Da 


Le, had his Invention from the Hand- 
and it is not of any new Kind in Subſtance, but has 
only a little Alter#tion in Form and Quality, for this Cauſe 
it is comprehended within this Word (Hand-gun,) for if a 
little Alteration or Addition ſhould defeat the Penalty of 
the Act, the Statute would be of ſmall Effect. And it has 
been explained by ſundry Proclamations, That Piftols, 
Dagges, &c. were within the ſaid Act: And it was faid, 
That where the ſaid Act doth {prohibit Croſs-bows, there- 
by Stone-bows are alſo 2 7 2 ted, cauſa qua ſupra. And 
the Preanible of the ſaid Act ſpeaks of a little Handgun. 
But it was reſolved for another Cauſe, That the Carrying of 
this Dagge was not 8 by the ſaid Act, for the She- 
nf, or any of his 1 better 22 of 
uſtice, may carry wi em guns, or other Wea 

— 4 or defenſive, and the ſame is not reſtrained by the 
general Prohibition of the ſaid Act. Vide 3. H. 7. 1. 4. 


Cr. El. 822. 
Hard. 484. 


Inft. 16a; 


Cr. El. 822. 


Mich. 34 & 35 Eliz. 
In the King's Bench. 


Witttams's Cie. 


ne Williams Eſquire brought an Action on the Cafe 
in the King's Bench againſt Henry Jones Clark, and 
declared where the ſaid Henny being Vicar of Alderbury is 
Comitat” prædicł, t and is bound by himſelf or by 
another in to cc Divine Service at Mollaſton in 
his Chapel of St. Jobs within the Scite and Precinct of bis f 
Manor of Wollaſton aforeſaid, and within the Pariſh of A. 

derbury aforeſaid, there of antient Time built, every Suu 3 
day fer annum, and every Feaſt-Day per annum, before Noon Wl a 
of the ſame Days, and to adminiſter the Sacraments to the iff g 
faid Thomas, hominibus, tenentibus & ſervientibus ſuis in Ml , 
fra præcinctum cjuſdem manerii inbabitan & commoran' Wi ,., 
2 Hen Vicarius & omnes pre deceſſ. ſui Vicarii Ecclſis Will the 
paroch' de Alder bury præd a tempore cujus contrarii memoris * 


— 


bomin non exiſtit, per ſeipſum vel hujuſmodi Capellanum au lch 


celebrand” diving ſervitia in forma prædicta in Capeli ¶ hal 
pred, ac ſacrament” & ſacramentalia prefat' Thom Wi Fra, 
liams & antecefſer” ſuis, ac omnibus illis quorum ſtatum . kart 
dem Thomas modo habet, ac hominibus ſervientibus, & -My;,; 
nentibus ſuis infra dictum ſtitum manerii præd commoran- * 
tibus, per totum annum miniſtrand vel adminiſtratur ar- ur b. 
nuatim exhibere &. ſuſtentare conſueverunt. Prædictus ii ¶ don 
men Henricus Jones nunc Vicarius Eccleſie parochialis Ade 
Alderbury pred”, per ſoipſum vel bujuſmodi Capellan div: Mad t 
num ſervitium in Capella pred" in forma præd, ac ad rds 
cramenta & ſacramentalia eidem T hom ac homini hu, ay o. 
vient & tenent ſuis ibidem in forma pred' miniſtruni uri 
licet ſepius requiſit', per magnum tempus, videlicet, 4 which 

Pentecoſt ultim preterit' ante exhibition' bujuſmoe.,. 7 
bille,uſque exhibition bujuſmodi bill exhibere & ſuſtenim ind ; 
reonavrt,. unde dicit quod deterioratus eſt, &c. And tf ; 


** 


a ple aded, Not guilty, and was found Guilty: a) 3 Keb. 
ter divers Motions in Arreſt of Judgment 3 ; * K* 
well debated at the Bench, at laſt it was reſolved by Pos. i 3 
lun Chief Juſtice, and the whole Court, that in this Caſe J. 4% 
an Action on the Caſe (a) did not lie, but the Remed * Kol. 110. 
which the Plaintiff has is to ſue in the Spiritual 8 G2 646b 
But if the Chapel had been (5) private only for himſelf and 47. © Firx A- 
his Servants and Family within the ſaid Manor, there a pri- bon oy bs 
rate Action on the Caſe on the Preſcription would be hd Tay = 
tzinable by the Lord of the Manor, &c. for in ſuch Caſe Caſe 61.. Br. 
he himſel only (and none of his Family) ſhould have the CNT 41. 
Aion; and altho the divine Service be ſpiritual, yet for- 2 85 * 
aſmuch as it doth by Preſcription belong to a private Per- * 2 Sid. 1 * 
ſon, and to be celebrated for his Eaſe within his Manor n 
1 —_—_ 2 be intended to begin at firſt by Grant, there- f) $Co.37.b. 
r the not Doingof this * Service an Action on the b. 60. 5. a. 


nd BY Caſe lies, and Damages ſh 


ard. 128, 
Godb. 242. 


num propter communem omnium utilitatem : Chica 4. BY 
11 Pal not be without Remedy in uch ca er Nane i IJ 
wy hath been faid) they may and ought to ſue for 202 * 
— —— in the (g) ſpiritual Court, and there it ; 1 
15 redrefled, and herewith agrees Lit. lib. 2. cap El. 664. zJones 
Frnkalmoigne zo z. Vide + 2) H.8. 27.4. A Man ſhall noe „ ear tho, 
* an Action on the Caſe for a Nuſance done (þ) in the 1 Show. 24 
5 way, for it is a common Nuſance, and then it is not 275, den 
* 3 that a particular Perſon ſhould have the Action; 13 
4 y _ ſame Reaſon that one Perſon might have an A. . 80. 
a: rit, by the ſame Reaſon every one might have an 8 Co.Lit.56.a, 
* - then he would be puniſhed 100 Times for one Er. — 
ub . e Cauſe. But if any (i) particular Perſon after- —_—_ = 
5 Ee _ has —_—_ rticular Damage than _— 180, 
other, the that particular Injury, h nn. 
en Action on the fe: And 2 Nas G Rot — 
* * equal to all the King's Liege-people, the com- Br, Action 6. 
ind 12 has appointed other Courts for the Correction &— 3 
rming of them, tz}. Tourns, Leets, Oc. (k) 5E. 58 2 


bb. ace, Vide 2 E. 4. 9. 4. Br. Noſanceas. 
9 Co. 112. 


T 
* Paſeb. 


Paſch. 35 Eliz. 
In the King's Bench. 


The Caſe of the Orphans of London. 


2 Rol. 313. 


HY NTOTE it was reſolved by the whole Court, That ifa. 
Warck = ny Orphan of London, who is by the Cuſtom of Lon. Wil / 


4 Inſt. 249. don under the Government of the Mayor and Aldermen of 
the faid City, ſues in the Eccleſiaſtical Court, or in the 

Court of Requeſts, &c. for any Goods, Monies, or Chat- 

tels due to them either by the Cuſtom of London, or by -f. 

ny Deviſe or Legacy in the Will of their Anceſtor, or w wi 

have an Account, that a Prohibition will lie, becauſe the f 
Government of the Orphans of the City of London doth WM an, 
appertain to the Mayor and Aldermen of London, and Fe 

. 313. they have Juriſdiction of them. And Popham Chief Juſtice WM til 
16 80 ſaid That if the Lord of a Manor has Probate of Wills the 

| Caudry's Cafe. vithin his Manor, if any ſuch Will be to be proved in the E. Cor 
cleſiaſtical Court, a Prohibition lies, becauſe the Juriſdi&tioWM the 

belongs to another, otherwiſe the Party may have double the | 

Trouble. And I have ſeen two Precedents of ProhibitiowW ry 

granted on the ſaid Cuſtom of the Orphans of London. riß 


2 Rol 
Co. 


Nich. 35 & 36 Eliz. 
In the . ings Bench. 


WI MARX Caſe. 
EL Dun brought an Ejectione firme againſt William Co. Ent. 199, 


f 4- Law, and declared of a Leaſe made by Richard Sle- pl.4. iRol 751, 
ond, 9 Nov. 34 El. of a Houſe, Ec. in Norchluffenham in 

n of WW the County of Rutland, for three Years: The Defendant 

the i pleaded, That ante fred” tempus quo, £5c. the ſaid Ri- 

hat- chard Sleford was ſeiſed in Fee of the Tenements afore- 

y + WM faid; and 9 Aſaii 32 E!. by his Deed indented and inrolled 

Xr to within 6 Months according to the Statute, Quod quidem b 


ſeriprum indentat hic in (a cur prafert, Sc. bargained (4) Lane gut 
ſold the ſaid Tenements to Edward Wymark Gent. in 
Fee, by which and by Force of the Statute he was ſeiſed, 
uſtice till by the ſaid Sleford difleiſed, who made the Leaſe in 
Wis the Declaration mentioned, on whom the Defendant by the 
e Ee. c(ommandment of Edward Wymark entered, &c. To which 
100088 the Plaintiff replied and confeſſed the Bargain and Sale by 
louble il the faid Deed inrolled to the ſaid W/ymark, Mcdo & forma 
dition ont, Sc. Et idem Abel ulterius dicit, quod in eodem _. 
ſripto indentato, proviſ. exiſtit modo & forma ſequentibus _ - 
budelicet, quod ſi pred' Edwardus Wymark, Ec. do not pay 
001, 2 Nov. 1592, to Sleford, that then the faid Bargain 
ind Sale ſhall be void; and ſhewed the Breach of the 
Condition and Re-entry, and the Leaſe made to the Plain- 
tf, and the Ejectment prout in the Declaration, without 
that, that the ſaid S/eford difſeiſed the ſaid Edward W/ymark, 
Fe. on which the Defendant did demur in Law. And 
hewed this Cauſe according to the Statute /b) becauſe the (3)16Co944h, 
faintiff in his Replication did not ſhew forth the Deed Co. Lt. 74.8. 
dented, . which comprehended the Condition, And after 27 El. cap. 4. 
Wd Debate and Conſideration of the Matter in Law, it 
17 1 adjudged for the Plaintiff. And in this Caſe two Points 
ere reſolved by Popham Chief Juſtice, and the whole 


. Wy MARK Caſe. Paxr V. 


| 55 t. When any Deed is ſhewed in Court, the Deed by 
Cg Judgment of Law doth remain in Court 4 all the Term in 
„b. 8Co. 156.b, which it is ſhewed; but at the End of the Term, if the 
b. Poltca eed be not denied, then the Law doth adjudge it to be in 
the Cuſtody of the Party to whom it belongs; for the 

50 5 Co. ya. Whole Term in Law is but one (+) Day, and therefore it ſhall 
b.4i3. be intended to remain in Court all the Term in which it is 

| 3 ſhewed, but when the Term (c) is cloſed and ended, then 
5 Co. 17.b, there is no Officer in ſuch Caſe to whom the Cuſtody of it 
5 Co. 50. b. by the Law belongs, and therefore the Party who ſhewed 
it ſhall have the Keeping of it: For a Man's Evidences are as 

the Sinews of his Land. And where it appears by 38 H. C. 

2.6.6, that becauſe the Deed in another Term is in the Cu- 

| ſtody of the Party, and not in Court, the Defendant ſhall 
Rar: not have (4) Oyer of it; and therewith agree 4 H. J. 18, 
Goldsb. 15% G21 K. J. 3c. J. Alſo vide Lit. fol. 88. J. if the Tenant i 
Br. Oyer detce- Aſſiſe pleads a Feoffment by Deed-Poll of the Plaintiff, and 

| — — 16. ſhews it in Court, in this Cale (Litt. (e) ſaith) that foraſmuch 
Br. Contin- 7+ as the Deed is in Court, the Feoffee may ſhew to the Conn, 
de faits, &c.98. how that in the Deed there are ſeveral Conditions, &c. 
F) Firz. Feolt but that is to be intended, that he ſhall take Advantage of 
ments & kaits the Condition in the Deed, in the ſame Term that it ws 


| 

( 

C 
@ Br. montr. pleaded and ſhewed forth. And therewith agrees 24 E:. 
n 

i 

d 


5 73. B. that when a Deed is in Court one may take Advam- 
Bee Palm 8). tage of it without having it in Hand, 38 E. 3. 8. 3. & 4 
br. mont. Af. — 34. acc. and in 45 E. z. Tit. Feoffm. & 67 ) Faits. ln 
de fairs 123- ,, Aſſiſe againſt ſundry "Tenants, ſome pleaded as to one Pat 7 
7 - cel the Deed of the Anceſtor of the Pl. to them with Wir | 

s Co. 45. b. ranty ſhewed forth in Court; and ſome other of the Tents 
U Firz. monſt. as to other Parcels pleaded in Bar by the ſame Deed withou wy 
By + having it in Hand; and it was challenged, becauſe the Dee h 
Fairs 38. Br. ought to be ſhewed the Court againſt one, the other could not 5 
faits 20. have Advantage of the ſame Deed without ſhewing it, & u hot 

Ne d. allocatur. Note when the Deed is by one ſhewed to tht a1 
Gs) 5 Co. 45. b. Court, it is not reſpective as to him, but all others ſhall ti 

r. falts 19g. Advantage thereof, 21 E. 4. 49. 4. in the Abbot of Malilun 
105 8 Caſe. If (g) Letters Patents be inrolled in any Court of Ne 

d. cord, one may plead them in the ſame Court without ſhev 
ing them, notwithſtanding that they were not pleaded © 
fore: And Difference was taken between Letters Patent 
or other Matters of Record, which of their own Nat 
are of Record, and Matter in Fact; for although a Deed! 
inrolled in Court, () one cannot plead it in the ſame Co 
without ſhewing it. Jide 19 H. C. C. B. 19 E. 4. 9.0. 2:4 
8. Record Br. 65. But if a Deed be pleaded and ſhew! 
in Court, (7) and denied, then it ſhall remain in Court 
ever, for if it ſhall be found not his Deed, it ſhall be 
damned. 41 4/7. 29. 12 (1) H. 4. S. 4. J. ) H. 4 (m) 39. l. 11f 
lu) 73. b. 45 E. 3. i f. a. And ifa Deed be denied in one Cour!) 


whit 


Patt V. 
which it remains there, this Deed = be (4) pleaded in (a) Co. Lit. 
(b 


WrMARKXs Caſes 75 


mother Court without ſhewing it, 12 (% H. 4. 8. a.b. & 43 d. 
E. 3. 25. 4. ace. for (c) lex 2 cogit ad impoſſibilia. Note a 4 faßt mon 
Caſe in 42 E. 3. 18. 4. where the-Caſe was, That a Br. monſt. de 
4) Feme-ſole made a Leaſe for Life, the Lefſee committed 31 ,,, 
Waſt, the Husband releaſed and delivered the Deed to a 3d (c) Co.Lit . 
Perſon to be delivered to the Def. on certain Conditions per- 231. b. Hard, 
formed; the Defendant performed the Conditions, the 57. 
Husband got the Releaſe, and detain'd it from the Leſſee, Wann Fier. 
and he and his Wife brought an Action of Waſt; the Leſ- Brief 554. 
ſee on this ſpecial Matter ſhall plead it without ſhewing of 8 
it forth. Vide 10 E. 3. 40. 4. If Husband and Wife be im- 138 
leaded in a real Action, where the Default of the Wife is 
the Default of both, if the Demandant takes the Wife of 
the Tenant from him, it ſhall not turn the Ten't to a De- 
fault. So in Dower, Detinue of Charters, &c. by the Do- 
mandant is a good Plea. 20 H. 7. 5. Tenant by Statute-Mer- 
chant, or Staple, Sc. ſhall not ſhew the Deed, for he comes Ges 
to the Poſſeſſion of the Land by Proceſs of (e Law, againſt 22 8 
the Will of him who has the Deed, and has no Means to 442. Cr. Jac. 
come to it 3 otherwiſe of a Leaſe for Life or Years, £9c. Be- 199, 317: Ca. 
cauſe he comes in by the Leſſor, and might have taken a . 
Covenant, or other Security for his peaceable Enjoying of 
the Land let to him. And in Caſe when the Deed is de- 
nied, (f) the Law which has appointed the Deed to remain (7) Co. Lit. 
in Court, hes alſo appointed an Officer to have the Cuſto- 236. 8 
d 1 — 74 is the Cuſtos (g) Brevium, as appears in ee. 
Ng. 243. L. ex if 
2. It was reſolved, That the Courſe of the King's Bench 
is, that although the Plaintiff after the Bar pleaded has 
Day to reply two or three Terms after, no Mention ſhall 
de made in the Roll of any Imparlance or Continuance, but 
when he replies, the Entry ſhall be ur ſupra; Et pred” A. 
bel dicit quod ipſe per aligua per ipſum Willie!” ſuper ius pla- 
ct ab actione ſua præcludi non debet, &c. Bur otherwiſe it 
ts of a Bar there, for that contains the Imparlance or Conti- 
nuance, and is in ſuch Form, Et modo ad hunc diem, ſcil. 
diem Veneris, Ec. iſto eodem termino, uſque quem diem 
fred' Willielmus habuit licentiam iuterloguend; but no 
ſuch Entry is made on any Replication, Rejoinder, Ec. 
by which it ſhall be intended, when they N en- 
tered on Record, that they were made in the ſame Term, in 
which the Bar was pleaded; and by Conſequence the Pl. 
in the Caſe at Bar, may take Advantage of the Condition 


cmpriſd in the Deed ſhewed forth by the Defendans, 


* 
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| 


fur v. 
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Mich. 35 & 36 Eliz. 


In the Common Pleas. 


CLi1rToN's Caſe. 


Dy, 2,214 FÞF a Writ of Waſt between T ho. Southcote, Eſq; Pl. and 
1 0, 37- 5 2 — — the — of the — ſuch; 
Watt 62, 117, Si 8 te Arm ſecerit, &c. ſummon” Fohanneni 
1 try Juds Clifton quod ſit, In cum, &c. idem Fohannes de ter. 
27 5. 8 17 ris, 1 boſtis & gardinis in Otterie, 775 tenuit ad vi- 
mie e ram Margarete nuper uxor' ſue, in jure ipſius Margaret 
Ia z , de prefar” Tho. ex dimiſſione quam idem Thomas inde fecit 
200,247,355. frefar Margaret", & cuidam Petro Carew Militi quond' 
F. N. B. 59. diro ſuo, ad vitam eorundem Petri & Margaret, fecit va- 
2 Init. 299. * "43x 
Reg. 23. Raft, tum, venditionem & deftruftionem, ad exbæœreditationem 
Entr. 639. igzſeus Thom, & contra formam proviſion prædict. ut dici- 
t:u!ur, Sc. & habeas, Sc. Teſte & Februar anno 35. 
And it was reſolved by the whole Court in the Common 
Pleas, that the ſaid Writ doth not lie; for the Recital of the 
Writ is, Quare cum de communi conſilio Regni noſtri Ang! 
proviſum ſit, quod non liceat alicui vaſtum, venditionem, ſtu 
_ deſtruftionem ſacere de terris, &c. fibi demiſſis ad.termi- 
num vite vel annorum c. And in this Caſe the Husband 
had not any Eſtate for Life in this Land, but the Wife had 
the Eſtate for Life, and the Husband had it only in her 
Right, and ſo he is not within the ſaid Act; and there- 
ts) 1 ol, 31 fore if a Woman Tenant for Life takes Husband who com- 
Rol. $27,943 mits Waſt, and the Wife dies, the Husband ſhall not be 
834. Cr. El. 357. puniſhed for this Waſt, Ho 
2 % Note, Reader, this Judgment given on Confideration of 
Co. Eat. 553, the Stat. of Glouceſter cap. 5. and of the Opinions obiter in 
ph 9. 707.b. 10 H. 6. 11. G12. by Strange and Coreſmore, 46 E. z. 23. 
46 E. z. Vaſte in Satbagm. 6 
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Paſcb. 43 Eliz. 
In the King's Bench. 


Pilx1NGTON's Caſe. - 4 Co. Eat. 
2 A255 
Etween Pilkington (a) Plaintiff, and Haſtings and others N g. 
Þ Defendants in Replevin, it was reſolved by the whole wt = 
Court, That when a Diftreſs is taken for Damage-feaſant, b. Hetl. 16. 
that the Party may tender Amends till the Cattle are (b) + e * 
impounded, but after they are in the Cuſtody of the Law, Lit. Rep, 34. 


then the Tender comes too late. Vide 13 (c) H. 4. 17. G 3 Cr. El. 813, 


J E. 3. 88. And fo it was adjudged Trin. 33 Elis. between g. * El. 332, 
Nevil and Segrave. $ Rep. 258. 


2. It was reſolved, That Tender of Amends to the Bai- 2 r. El. 813 


iff Ce.) is not good, for he cannot deliver the Diſtreſs once Rot Ker 255. 


taken, no more than he can change the Avowry of his 2 Rol. Rep. 172. 


55 b. ; 
Maſter, or demand Rent on a Condition of Re-entry. 1 173 


LAS 


Aich. 35 & 36 Eliz. 
tn the King's Bench. 


The Earl of PEMBR oox's Caſe. 


N an Action on the Caſe brought by the Earl of Pem- ©, r ; 
| brook againſt Sir Henry Barbies, for ö him of 5 1 = 
main Walks in the Foreſt of Se/avood ; the Def. pleaded a Goldab. 130. 
Grant of them by the ſaid Earl to the Ld. Maur. Berkley d 12s 
i Tail by Deed ſhewnedorth, It was held by Popham Ch. Moor 706, 


Pacers Caſe. Parr v. 


altice, and the whole Court, That in the fame Term tho 

laintiff may pray that the Deed be entered in hæc very, 

Antes Ber vn and afterwards he may demur, or take Iſſue at his Plea- 
' fare, but in another Term the Deed ſhall not at his 


mur on it, for then the Deed is out of Court: And after- 
wards the Deed on the Prayer in the ſame Term was enter 
ed in hec verba, the Earl pleaded, that ulterius per ſcript 
828 proviſum fuit, ( without ſhewing forth any Part) 
uſe the Deed was entered in hæc verba, quod nota, 
ood Policy. And the Earl ſhewed the Condition and the 
LE of it: Nora bene. 


— La | 4 Hr = — — 


„ 


Mich. 35 & 36 Eliz, 
In the Common Pleas. 


Pacers Caſes 


Etween William Pager Eſq; Plaintiff, and Edward Ci 
Allein 5 ry and Elizabeth bis Wiſe Defendants in Waſt, in tho 
12 Common Pleas, it was reſolved, that if there be (a) Tenant 

F. N. B. 5.6 59. for Life, the Remainder for Life, the Remainder in Fee, 
RIS 3 if Tenant for Life doth Waſt in Trees, and afterwards he 
2 Rol.119, 829 in the Remainder for Life dies, the Action of Waſt is main- 
2 Inſt. 361. tainable for Waſt done in the Life of him in the Remain- 
83 256. der for Life, for it was to the Diſinheritance of him in the 
Moor 13, Co. Remainder in Fee; and now the Impediment, which was 
Lit.54-3, 299d. the mean Eſtate for Life is taken away. Et remoto impedi 
Le Gals mento emergit actio. And as it was there ſaid, ſo it was ad- 
h Part judged i in 9 Eliz.. The ſame Law, if he in the Remainder 

of my ny Reports for Life after the Waſt ſurrender his Eſtate to him in the 
A. 7 E. oro or Reverſion in Fee. And where it was object. 
11 Co.81.b. ed, That at the Time of the Waſt, it could not be to the 
(7265 0.9; Damas Damage of him in the Remainder in Fee, in Reſpect of 
ry 3 the mean Eſtate for Life: To that it was anſwered and re- 

| Cr. ht: 2 ſolved, when the Tree 1 is ſevered, the [c) Property there- 
nts 15 of ay to him in the Remainder in Fee; and fo 
31g 0 wi. L113, 5 where 1 it faid 3 in n ſome Books that he i in the Remainder 
Moor 19. or 
Rol. Rep. 45 ; 3 
* 7. . b. . 1 


Prayer be entered in hec verba, although he would de- 


i 2 ad 
1 * : 


part V. Boorn's Caſe. 77 


or Reverſion in Fee ſhall not have an 4) Action of Waſt, it () 1 Rol: 377, 
x is to be intended during the Continuance of the mean Re- | 


g mainder; And where in other Books it is ſaid, That in ſuch 
$ Caſe the Action of Watt well lies, it is to be intended after 
%, the Death of him in the Remainder for Life. Quia cum 
. liquid impeditur propter unum, eo remoto, rollitur impedi- 
F- mum: And fo all your Books are well reconciled. Vide 
7 11 E. 3. Receit 118. 4 E. 3. 18. J. Cotte's Caſe, 33 E. 3. Waſt 62 N 
t (b) 114. 5 E. 3. 3. 10 E. 4. 9. 4. F. N. B. (c) 58, 59. and (0 F. NA “* 


the Writ in the Regiſter, 74. J. and the Nota there, fol. 75. 58. c. 59. b. 


1 * = * * N . * — . 3 — — 
| * . . 


Trin. 36 Eliz. Rot. 1546, 


In the Common Pleas. 


Boorn's Caſe. 


6 Booth brought an Action of Waſt againſt Skeving- Co. Ent. 697. 
ton, and dec that Sir William Zooth demiſed for Py. n 
Years to Enſor, who aſſigned it to Sevington. The De- 2, Kc. 2 | 
fendant pleaded an Aſſignment to Elizabeth Cave, before GS. Lis 54, ©. 
which Aſſignment no Waſt done; The Plaintiff in his Re- * laſt. 302. 
plication ſhewed the Statute of 11 H. 6. cap. 5. and that the 
Grant to Elizabeth Cave was to the Intent, that he might F. N. B. 59. a. 
not know againſt whom to bring bis Action of Waſte 3 and Dyer 8. 
werred that he took the Profits; The Defendant rejoined, 
that Elizabeth Cave granted her Eſtate to A. who demiſed 
to the Defendant at Will, without that, that he ted to 
the Intent, Sc. on which the Plaintiff demurr'd in Law. 
And in this Caſe three Points were reſolved. 

1. That altho' the Words of the {aid Act are, That where 
Ten't for Life or Years have leaſed or granted their Eftate, to 
the Intent that thoſe in Rev'n, ſeil. their Leſſors, their Heirs 
« Aﬀignees may not know their Names; and afterwards tho 
irt Ten'ts continually occupy thoſe Lands, &9c. and commit 
Wat, Oc. it is ordained and eſtabliſned, that he in the Re- 
Phys wt 10 i ” | eine ” verſion 


4 


— 
by © 


o_ 354. 
awly 35. 
(4) Doctrin. 
placit. 346, 
S0 
r. Parner de 
Profits 18. 
Br. Traverſe 
, &c. 180. 
- Ferempto- 
TY 40. 
Firs, Mainte- 


. for the fixſt Tenants. Yet it was reſolved, that every Af. 


co. Li. 54.2. * 
| . 


S AMON Caſe. | Parr V. 


verſion in ſuch Caſe ſhall maintain a Writ of Walt againd 
the ſaid Tenants for Life or Years. And there is Proyif 


fignee of . e firſt Leſſee mediate or immediate is within 
the ſaid Act: For the Statute was made to ſuppreſs Fraud 
and ert and therefore ſhall be taken beneficially. 

2. It was reſolved, that he in (+) Remainder is within the 
ſaid Act, as well as he in Reverſion, for in equal Miſchief 

et the Preamble and the Body of the Act ſpeak only of 
44 in Reverſion. | 
3. It was reſolved, that (c) the Intent aforeſaid was not 
traverſable in this Caſe but the Pernancy of the Profits, for 
that was a Thing notorious, whereof the Country might 
have Knowledge, and in the Pernancy of the Profits, the 
Intent is implied. Vide 4 H. 7. 9. a. in Formegon, the Te 
nant pleaded Nontenure, the Demandant ſaid, that he made 


pl. 243. 
.pl. 4. 


Lr. Rep. 30- 


he had not done; on which the Def. demurr'd. And it wi 
achudg d againſt the Pl. and the Reaſon and Cauſe of tht 


Trin. 36 Eliz. Rat. 877. 
In the King's Bench, 


| SAMON's Caſe. 


Amon brought an Action on the Caſe on Aſumpfit, and 

declared, that whereas Controverſies were between the 
Plaintiff and Defendant concerning divers Lands in D. The 
Defendant in Conſideration of 6 d. aſſumed and promiſed to 
pay 2001, to the Plaintiff, if the Defendant did not perform 
the Award of J. S. &c. which 7. & made an Award, That 
the Def. ſhould enter into a Bond to the Pl. that the Pl. and 
Elizabeth his Wife ſhould enjoy the ſaid Land, Ec. which 


Judgpent was, becauſe the Award was void for the lo 


. 
* 4 — Da A 2 8 * * 4 
* — 


every one has equal Remedy. And Popham Chief Juſ ic 


PA kt V. 


FLW _—. _ a 


| 

| 
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Hill. 37 Eliz Rot. 601, | 

| 7 

" 1 

In the King's Bench. | 

0 al 

f 

o | \ 

RAV Caſe. 1 

©o. Eat. 51. IN Repievin between Gray and Fletcher, in Bar of the L 

| Eu 405. I Avowry for Damage-feaſance, the Plaintiff by Cuſtom en- F 
2 titled himſelf to have Common of Paſture in the Place 
Sr. Car. 533- where, Cc. to his Copybold, which Cuſtom was traverſe 
1 Rol. Rep. And it was found that he ought to have the ſame Common, 
221, 123. but that every Copyholder had uſed to pay Time out « 
. Rep» 295- Mind, Sc. Pro eadem communia unam gallinam, & quin 
8 Sen And ir was adjudged, that on this Ver 
ict the Plaintiff ſhould have Judgment; for the Plaintif 
need not ſhew more then makes for him, and that is of hi 
Part, And the Doubt was, what Remedy the Terre-tenant 
Cr.EL 405, ſhould have for the Hens and Eggs; for if the Terre-tcnut 
I has no Remedy for them, then the Commoner ſhould hart 
42- his Common fb modo, ſeil. paying ſo much, &c. and the 
| it would be againſt the Pl. But if the Terre-tenant hes: 

good Remedy for the Hens and Eggs, then as the Verdi 


is found, it is not nodus communi, ſcil. a Manner of Con 
moning, nor Parcel of the Iſſue as to the Common, but 
collateral Recompence to be paid for the Common, where 


faid, that it was adjudged in a Devonſhire Caſe, That wht 
a Man preſcribed to have Pot-water out of the River, & 
and the Jury found that he ought to have it paying 6 
Yearly. And it was adjudged that he had failed of | 
Preſcription, for he had preſcribed abſolutely, and th 
Jury had found it conditionally, or ſub modo. And the 
if he did not pay the Money he ought not to take tl 
Water, and the Terre-tenant in ſuch Caſe might difiur 
Him, which is all the Remedy. that the Terre tent 
ad. Bur in the Caſe ar Bar, the Terre-tenant may dib 


Part V. GRAY's Caſe; 79. 
he Cattle of the Commoner on his own Land for the Hens 

and Eggs; and therewith agrees 26 H. 8. 5. But in the 

Caſe at Bar, if the nt Fog —_ that 2 Plaintiff ſnould 

bare Common paying ſo many Hens Eggs, the Iſſue Cr. 

had been found * him, n it is Par of the Cu- 9 
ſom: But in the Caſe at Bar, the Cuſtom as to the Com- 

uin is perfect without the ſaid Payment, and the Pay- 

ment doth not limit or qualify the Cuſtom, but it is a Re- 

compence for the Common, for which Recompence the 
Terre-tenant has Remedy. But if the Terre-tenant had no 

Remedy for the Recompence, as in the Caſe put by the 
Chief Juſtice, but only to make the ſaid Diſtur as is 
aforeſaid, then the ſaid Manner of Payment (although it be 
found as it js in the Caſe at Bar) is Parcel of the Cuttom. 
Note a good Difference. And the like Judgment was given 

in the Common Pleas, Paſeh. 37 Elis. Rot. 723. between C. El. 546, 
Lovelace and Reighnold's, quod vide there, Yide 10 E. 4. 17. i; M 

E. N Z. 10). 4. 15 E. 3. Ae 111. h 2 And. 67, 68. 


Paſch. 


Co. Lit. 366. b. 
67. 2. 


Pakr Y 


Paſch. 37 Eliz. 
In the Kine's Bench. 


FiTZHERBERT'S Caſe. 


THE Caſe in Effect was; Tenant for Life, the Re 

mainder to his Son and Heir * in Tail by Cy 
vin and Agreement between him and A. and B. to the ln 
tent to bar his Son of his Remainder by a collateral War 
_ made a Leaſe for Years to 4. who made a Feoffment 
to B. in Fee, to whom the Father releaſed with Warranty, 
and all this by Covin and Conſent between the Parties, to 


the Intent aforeſaid ; and afterwards the Father died, and 
the Warranty deſcended on the Son wy then of ful 


Age. And it was reſolved by Popham Chief Juſtice and the 
whole Court, that this Warranty ſhould not bar the Son; 
for the Feoffment of the Leſſee for Years is a Diſſeiſin, and 
the Father himſelf is particeps criminis, and agreeth to it 
and then although the Releaſe with Warranty is made after 
the Diſſeiſin, yet for as much as the Diſſeiſin was to that 
Intent and Purpoſe, the Law will adjudge on the whole AQ; 
as it is agreed in 19 H. 8. 12. B. It a Man difleiſes another 
to the Intent to make a Feoffm, with Warranty, although he 
makes the Feoffm. 20 Years after the Diſſeiſin, yet the Lav 
will adjudge on the whole AR, and the Difleifin and the 
Warranty ſhall be coupled together, according to the Inten 
of the Parties; and therefore in ſuch Caſe the Law will ad. 
Judge the Warranty to commence by Diſſeiſin, although they 

made at ſeveral Times. As if a Man makes a Leaſe 
Lands in two ſeveral Counties reſerving one intire Rent, a 
though the Livery be made at ſeveral! Times, firſt in one 
County, and then in the other, yet the Rent is ifluing ol 
of the Lands in both Counties ; MA if a Man makes a Chat: 


ter of Feoffment with Warranty, and delivers the Deed, and 
afterwards makes Livery of the Land ſecundum formam cit 
t, now the Law will judge on the whole Act, and 
though the Deed was delivered at one Time, and the Liv: 
of the Land at another Time; and although a Warranty ougi! 


ee V. Frrzurnnrnt's Caſe, 80 

b enure Aa; Eſtate,, yet on the whole Matter the War- 
is 

8 = reſolved, that although the Diſſeiſin was to the 

Father himſelf who made the Releaſe ; yet foraſmuch as the 

Father agreed and conſented to the Diſſeiſin, and he, who 

nade the Warranty procured the Difſcifin, it ſhould we 

0 binder, but that the Warranty doth commence by Dif- (-) Co. Li. 
einn, for conſentientes & agentes pari pæna plectemur. Vis 466. b. 
Lit. 151. in his Chapter of Remitter. If the Husband diſ- 
continues (I) the Wife's Right, all is one as to 4 Remitter, (5) Co. Lit, 
if they procure or aſſent to a Diſſeiſin, and afterwards take 357. 2. 
i Feoffment of the Diſſeiſor, as if they themſelves had diſ- WES 678. 
ſiſed the Diſcontinuee 3 and ſo are the Books in (c) 44 E. 3. Ii 1 fl. b. 
46. 4. 18 H. 8.13. 11 E. 4. 2. &c. | (e) Perk. ſect: 


z. Altho' the Diſſeiſin was not made immediately to the 394, 395- 
towd. 51. : 


Nb who is to be bound by the Warranty; Mo foraſmuch as , Co. 53. 3. 
Co this Difſeifin was a Wrong to him, and did deveſt his Re- Br. Faux ßer 

e wunder out of him, it ſhould not hinder, bur that the War- de Recovery 6. 

War ty commences by Diſſeiſin. And ſo is the Book in 31 E. 3. 10 


Warranty (4) 28. where one Brother made a Gift in Tail to Br. Dower 1s. 
another, the Uncle difſeiſed the Donee, and made a Feoffm. F. on. 
with Warranty; the Uncle died, and the Warranty deſcended 005. La 
n the Donor, and afterwards the Donee died without Iflue; 3 Co. 78. a. 
the Donor brought Formegdon in the Reverter, and the Feof- 

ee pleaded the Feoffm. with Warranty, the Demandant a- 


Sn :Wvided it, becauſe it began by Difſeifin, and yet the Diſſeiſin 

' al to the Donee and (e) not to the Donor, but by the Diſ. „ Co. Lit. 
wi kifin a Wrong was done to him, and his Reverſion by it was 366. b. 367. a: 
after ereſted. In this Caſe Popham Ch. Juſt. ſaid, That this ve 

| foint was in Queſtion between Pawlet and Putenham, a 


Pawlet who was in the Remainder enjoyed the Land. And . 
dy great Advice it was reſolved, that he was not barr'd b | 
tbe Warranty: But it was not adjudged. Vide Reader the 3 
Books 14 E. 3. Warranty 3. Temp. E. 1. Warranty 86. 27 E. z. 5 2 : 
. 12 Af. b. 9. 4 Ma. Dyer 148, &c. and the Stat. of Glo- 
eſt. c. z. and the Stat. of 11 H. 7. c. 20. (/) That the Re- (F) Co. Lit. 
aſe with Warranty of Ten't by the Curteſy, Ten't in Dow- 365. b. 
,or Ten't for Life to the Diſſeiſor was a collateral Warran- 
by the Com. Law, and ſhould bind the Heir: But that is 
"+ de intended when there was not any Covin or Collufion 
in ou make Diſſeiſins. But after Diſſeiſins made without Covin 
dere ſuch Releaſe in Caſe of Ten't by the Curteſy, or Hus- 
nd ſeiſed in Right of his Wife before the Statute of Glo- 
er; or of Tenant in Dower, or in Jointure, before the 
tute of 11 H. J. (g) was a Bar, as a Releaſe by ano- (g) Co. Lit. 
ter Tenant for Life is at this Day. But a Releaſe at 326. b. 355. b. 
dis Day by Tenant for Life made to a Diſſeiſor, or any o- 
er without Covin; and yet to the Intent to bar him in 
e Reverſion, ſhall bar him; for Intent without Covin and 

3 Difleitn 


E JF 5 F 8 Firznrantarts Caſe; Par . 
4 Dittes ſhall not avoid the Warranty. As if the Father in 
1 the Caſe at Bar had made a Feoffment in Fee with War. 
be: Calls 20.6. ranty, and died, this Warranty ſhould bind the Son, altho 


. 


is was made of Purpoſe to bar him, for there was not am 
Difſeifin ; and therefore ſuch Warranty cannot be avoided 
by Averment of Covin, becauſe there was not any Difſ;. 
fin in the Caſe, for a Warranty commencing by Wrong ſhal 
not be avoided, but a Warranty which commences by Dif. 
ſeifin. And altho it is ſaid in our Books (and it is true} 
That Warranties are much favoured in Law, becauſe they 
extend to eſtabliſh. him who is Terre-tenant in Poſſeſſion; 
when they are mixt with Covin, which is ſo odious, and 
E abhorred in Law, the Warranty loſes not only in 
Favour, but its Force alſo : For Covin is like Poiſon, which 
will infe& all the good Things wherewith it is mixt 
View Roaker, « good Refolution, for if ſoch cen 
Invention ſhould be allowed in Law, every Father, or er 
ther Anceſtor, who on Conſideration of Marriage, or other N 
good Confideration bas aſſured and eftabli his Land o 
after his Death to his Heir apparent, might by ſuch co 4, 
nous and finiſter Device diſhinherit his Heir apparent, Wi. 
* which would be full of great Inconvenience. mij 


ol — 922 22 an, ro 
1 Paſch, 37 Eliz. pr: 
oi Js the Common Pleas. 


B Fookp's Caſe. 


Etween Bertigford and (a) Foord in Replevin, the Caſe (2 4 And. of, 
was ſuch 3 The Prebendary of King/ton in the County Brig 
of Dorſet in the Cathedral Church of Salichnry in the pl 43 N Bendl 
Time of King H. 8. made a Lenſe of the ſaid Prebend foe 238. Latch. 251 
o Years. The Biſhop, Patron of the ſaid Prebendary, and ee 
the Dean and Chapter, by their ſeveral Inſtruments under | 
their common (reciting the ſaid Leaſe) confirm'd dr” © 
niſſonem fr ediflam in forma predift ſact pro termino 
;1 Years fantum, & non ultra. And afterwards the ſaid 
lrebendary made another Leaſe to begin after the Deters 
mination of the firſt Leaſe, c. And whether the firſt 
Leaſe ſhould continue after the 31 Years, vis. Whether the 
Confirmation ſhould extend to the whole Term, or for the 
1 Years only was the Queſtion. And it was adjudged; 
tht the ſaid Confirmation (as this Caſe is) ſhould extend 
o the (+) whole Term; for when the Biſhop and the Dean 74) Co. tix, 
d the Chapter (reciting the ſaid Demiſe for 70 Years) 297. a; i Andi 


Nords (pro termino 51 Years) & non ultra, come too late, 2 g 

d the Leaſe being for yo Years, it is repugnant to con- Win 1 
im dimiſſionem præ dit for 51 Years, for it is as much as | 
they had confirmed the Leaſe and Term of 50 Tears , 
* 51 Years, But if the Bi and the Dean and Chapter 0 Bhs 
kd recited the Leaſe, and had confirmed the (c) tO (-)1 And: 42 
ic Leſſee for 52 Years, that had been good enough, for Cr El. $47,454,0 
den there would not be any ſuch Repugnancy in the Con- (a S 0 | 
mation. | - : * 2 
Z: nora; A Difference (a) between u bare Aﬀſent, wich- Aas 
u any Right or Intereſt, and an Aſſent coupled with a (*) CLD. 497 
Ant or Intereſt; for the Ten't who is to perfect a Grant 2745 0D... 
vs Attornment, cannot afſent for a Time, nor (e) on 9 Co. 85; b, 
IP M 3 Condition, 4 Rol, 1a. Mi. 


of 


bud confirmed dimiffionem predif?' in forma pred, theſe 7 C. ggg: 
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4 | Fes Releaſery Alſo ir is held in 31 E. z. 


Dirt the Glebe in 


* 
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IS Fo ORD Caſe. Parr V. 
Condition, nor for Part of the Thing granted, but it ſhalf ab- 
ſolutely enure to all, becauſe he has but a bare Aſſeut, which 
| cannot be qualified, or apportioned : But the Biſhop who is 
(6) Ant 71 3. Patren, and the Dean and Chapter have an Intereſt in the 
& _ Prebend, and every Part of it, for the Patron has Jug con- 
Cllageer 14. ferendi, and a Releaſe to the Patron of an Annuity in the 
x Co. 112.b. Time of (a) Vacat. is good, as it is held in az H. 7. 41.4. 8 E. 
_ 14% „ 3-28. Perſey's Cale. 33 E. * le Roy 103. 8 H. C. 2 4. acc, 
er aunts 90. 16 E. 3. Aunnity 23. 
8 R. 2. 2 3. That the Patron and Ordin, may (h) charge 
8 ime of Vacat. therefore they have an Intereſt; 
| 92 ten” and Fits. N. B.49. faith, that the Right is in the Patron and 
(c) Rel 42. Ordin. Vide Lit. lh. 3. cap. Diſcontinuance 144, 145. So if the 
22 Leaſe be made of 20 Acres, they may make a Confirmat. as 
. 3 d. to Part of the Land, as for one or more Acres: So they may 
Co. 153.2. confirm Part of all on (c) Condition; by which it appears 
1 e 328; d that they have not a bare Aſſent, as in Caſe of Attornment, 
| 57 . 138, but ar Aſſent clothed. with an Intereſt. 
124, h. 151. a. Anoth. Difference was taken between a Leaſe for Year, 
2 Leon. 107, and a Leaſe for Life, a Gift in Tail, or a Feoffm. in Fee; 
_— For if a Prebendary makes a Leaſe for Years, a Confirmat, 
| 4, Leon. 13- may be made of the Land, as has been faid before, for (4) leb 
. Beal. Years,for the Tears are ſeveral,altho' the Leaſe or Term beone. 


1 . 
. wa 


= b 
Þ 0 > 


$5) 1C-147. 


— 10. 


in 
Fenk z vi 8. If I ſell vou any Thing for 100 l. to be paid 20 J. per ann. in 
„ e | ſhall nothave an A na of Hebt ſe) till al the Yean 
1 in be incurred, becauſe all is but one Contract: But if a Man 
, makes Leaſe of Lands for; Years, rendering every Year 200 
EL 118,119,776, there in the Caſe of a Leaſe of Land for Years, the Years arc 
807. Moor '3- ſeveral, and he ſhall have an Actien of Debt for every Yew 
2s. Rep. 221 as it is adjudged in 45 E. 3. 8. But if a Prebendary makes 
2 «ob; Kep.47- Leaſe for Lite, or a Gift in Tail, or a Feoffm. in Fee, and 
r a Confirmat. is made of the Land to the Leſſee, Donee ot 
| e.. Feoffee for one Hour, it is good for ever, for an Eſtate of Free- 
e hold or Inheritance is intire: And therefore if he who has 
G Le. 47; b. a Frechold or, Inheritance be difleiſed, and confirms the 

— = Land to the Diſſeiſor for an Hour, it is good for ever. 
Teri. 118, So if a Difleiſor makes a Leaſe for Lite, or a Gift in Tai, 
*. 7 and the Diſſeiſee confirms the Land to the Leflee or Donce 
Lie. 47 bor for an Hour, it ſhall confirm his whole Eſtate, but it ſhal 
Co. 22. a. not () enure to the Remainder or Reverfion, becauſe he 
. 153-2-, confirms the Land to the Leſſee or Dones only, and the E 
2Brown. 6: 63. Nate for Life or in Tail, and the Remainder or Reverſion 
1 Leon. 108. are ſeveral diſtinct Eſtates: But if the (g) Diſſeiſor makes 
1 a Leaſe for Years of 20 Acres, the Difleis may confirm the 
75 oY 198 Whole, or any Part of the Land to the Leſſee, to have and to 
297-2. held to him for all, or any of the Years, upon or without 
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Pakr V. 1 Fodor v's Caſe, By 
« Condition; for although the Term or Demiſe be and 

therefore if the Term or Demiſe be confirmed 22 (a 99 75 2 
Hour, it is good for ever, as it is reſolved in the Caſe at 
Bar; yet the Years and Acres are ſeveral, and therefore the 
Confirmation boy extend to Part of them: Pari ratione, if 

my Tenant (5) for Life makes a Leaſe for Years, I may ( Co. Lit 
confirm the Land to him for leſs Years: 80 if Tenant in ** 
Tail makes = Leaſe for 40 Years, and dies, the Iflue in 

Tail may confirm the Term or Part, Ec. for leſs Years, 

The ſame Law of a Woman after Coverture. Vide Lit, lib, 5. 


tap. Confirmarions 119, 120, Ce. 
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wy Caſes of Cuſtoms. 


Trin. 37 Eliz. © 
In the Common Pleas. 


 SNELLING's Caſe. 

= (2)\Noy93. BEtween (a) Selling and Norton the Caſe was ſuch; 
| 499-410. Debt was brought by Snelling againſt Norton Admini- 
 Swinb.3:8,329, ſtrator of Non a Bond; the Defendant ſhewed the Cuſtom 
of London, That if a Contract be made Wy a Citizen in Zon- 
don to pay Money to another Citizen, and he who ought to 
pay dies inteſtate, that the Adminiſtrator ſhall be bound to 
Pay it as well as if it was by Bond. And ſhewed further, 
(5) 8Co.126.4. that the Inteſtate was a Citizen of London, and was indebt- 
on — 7%. ed on Contract to ſuch a Citizen, who after the Death of 
(c) Hoo. 16. the Inteſtate had recovered againſt him, on which the P.. 
Gr. Elo. demurr d in Law; and Judgment was given againſt the Pl. 

_ 5 8 And in this Caſe three Points were reſolved. 
e 1. That the faid Cuſtom (e) was good againſt the Opin: 

5 ag p 

(4) Cr. El. 410. on in Dier 8 Elis. 247 (4), for although none was charge- 
5 „ able at the common Law by the Name of Adminiſtrator, 
(le) 2 lat. 308. 1 before the Statute of (e) 31 E. 3. no Action lay a. 
Selden. Juril- gainſf an Adminiſtrator by ſuch Name, and the Cuſtom 
1 2 cannot begin after 31 E. 3. which is within Time of Me- 
Lie * mory; yet foraſmuch as they were chargeable at the Com. 
9 Co. 38. Db. Law, as Executors for their Adminiſtration, fo that the 
8 * 18. () Name of the Charge is only changed, and yet in Sub- 
. {lance is all one, for every Executor is an Adminiſtrator 
of Goods; and the Pleading is ne ungues execuror ne _—_— 
| | | admin. 


part V. Caſes of Cuſtoms; 83 
adminiſtravit as Executor; and an Adminiſtrator has the 

Office or Quality of an Executor, therefore the Cuſtom 

in ſuch ral Manner was reſolved to be good. 

2. It was reſolved, if the Ordinary took the Goods into Dyer247.p1.73. 
his Poſſeſſion, he was chargeable by the Common Law. 2 Inſt. 397. 
And the Statute of Weſt. 2. cap. 19. Cum poſt mortem ali- 5 Cn. ah. 
cujus; was made in A of the Common Law. Vi-. .d. 
de 1% E 2. Brief $22. 24 E. 3. 55. 11 E. z. Executors 77. Dyer 196 pl.42. 
18 H. 8. 23. 9 E. 4. 33. 11 H. J. 12. F. N B. 120. D. | Rol. 556, 

z. It was reſolved, although the Plaintiff was a Stranger 
and no Citizen, yet this Cuſſom was good to bind him. /7- 
4 1 E. 4. C. a. © os | | 


25 


e] rAnd. 344, 


Caſes of Cuſtoms. Parr v. 


The Caſe of Market-overt. 


AT the Seſſions of Newgate now laſt paſt, it was reſolved 
by Pop bam Chief Juſtice of England, Anderſon Chief 
Juſtice of the Common Pleas, Sir s Egerton Maſter 
df the Rolls, the Attorne General, and the Court, That 
if Plate be ſtollen and ſola openly in a Scrivener's Shop on 
the Market-Day, (as every Day is à (4) Market-Day i ww 2 

24nd. 115. — except 0% Janday that this Sale ſhould not chang 
4 7 Property, but the Party ſhould have Reſtitution ; * 1 4 
ie / Serivener's Shop is not a Market-overt for Plate; for 


10.855 ED none would ſearch there for ſuch a Thing, & ſic de ſimi- 


9 Co. 


35 H.6. 29. b. 


66. b. libus, Oc. But if the Sale had been — in & (4) Gold. 


e 235. ſmith's Shop in London, ſo that any one that flood or paſſed 


+ SF by the Shop might ſee it, there it would change the Pro- 


2 Int, 213. perty. But if the __ be in the Shop of a Goldſmith, ei- 
795 bei ther behind a Hanging, or behind a Cupboard upon 


485. 2 Brownl. by the Shop could not ſee it, it would not change 
4 — 7 8 pe as, So if the Sale be not in the Sho oP, 
_ 


41. Palin whieh his Plate s, ſo that one that ſtood or paſſed 
the Pro- 


but in the Ware- 


25 Heeg or other (e) Place of the Houſe, would not 2 
456. 8 * Cent. Hun for that is not in Market overt, 
291. 


1 Jones . there for his Goods. So every 5 Shop 
y 


1 7 By. 162, 162, London is a Market-overt for ſuch Things only whic 
Ener Pop.84. the Trade of the Owner are com there ta Sale; and when 


22 


* 3 
Moor Ka,. Cr. El. 454. 


62x; 


I was Recorder of London, rtified the Cuſtom of Lon. 


6) Cr. d don accordingly. Note Reader, the Reaſon of this Caſe 


to all Markets-ayert in England. 


Moor. 360. Po 1 And, 149. Moor 3 
A Palm: 485,486. RN ks 


extends to 


"Cr. u. . Poph. 84. 


CIP, 21. 


Tin, 


, a. © io aire ef. - 
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pakr V. Caſes of Cuftoms. 


Trin. 41 Eliz, 


In the Common Pleas. 


PERRT MAN Caſe, 
Replevin between Bowyer and Perryman, the Defen- 2A0d. 1 25,126 
Tant Aid avow for Damage · feaſance in his Freehold ; and . 55,669 
iſſue taken on the Freehold, and a ſpecial Verdict was found 
to this Effect; R. R. ſeiſed of the Land in Fee did en- 
koff divers Perſons by Deed in Fee, and died without Heir, 
and found a Cuſtom in this Manner, Infra maner de Por- 
cheſter, a tempore cujus contrarii, &c. habebatur conſuetudb. 
Lud fi aliquis tenens aliquorum terrarum ſive tenementor 
de manerio prædict tent alienaverit ſive conceſſerit hujuf- 
modi ter ſive terram per ſeript ſive feoffament” inde con- 
fe, vel per teſtament” ſuum hujuſmnodi terr ſive tenemen- 
ta dederit ſive legaverit, —＋ tunc hujuſinodi alienatio, con- 
ceſho, don, feu legatio fact, vel ad proxim Cur* ejuſdem 
manerii fuerunt preſentar & fpreſentari conſueverunt, vel 
ad aliguam Cur ejuſdam mauer infra annum poſt hujuſmo- 
di alienationem, coneeffion', ſive feoffament', donum, ſive 
legationem ſact, vel ad provim Cur ejuſd manerii poſt an- 
num illud tenend': Et [2 aliqua talis altenatio, conceſſio, Ec. 
in forma præd non preſentar fuerit, tunc hujuſmodi alie- 
natio, concefſio, Ec. ſic minime præſentat per conſuetudi- 
nem maneri illius vacua fuerit: And found that the faid 
Land was held of the ſaid Manor; and that the ſaid Feoff- 
ment was not preſented according to the Cuſtom. And whe- 


ther this was a reaſonable or lawful Cuſtom or not was the 

Queſtion ; and it was adjudged, that it was a (a) reaſonable (s)Lit.Repa233 

Cuſtom : But againſt this Cuſtom it was objected: Lane32. pridg. 
1. That if this Cuſtom ſhould be allowed, what Reme- 82,83. Her.127. 

dy (b) if the Tenants will not preſent it ? Or if the Stew- 1 Balg 41 

ud will reject the Preſentment? As to that it was anſwered (5) Bulit. 337. 

by the Court, That the like Objection might be made on 

« Bargain and Sale by Deed, what Remedy if the Clerk will 

not inrol it? And in Caſe of Copyhold, what Remedy ifthe - 

Copyholders will not preſent a Surrender made out of Court? Rol. R 

Et caveat ſe emptor, and he at his Peril is to perſect all that 2 _ 

is requiſite to his Aſſurance. And it is not like the Caſe in „ Co. :6. a. 

2 H.g. 24. b. where a Cuſtom was pleaded, that none (#) Firz. Cu- 

ſhould uſe 4) his Co in ſuch a Place till the Lord Re * 

: M 4 enter d 


% 


CY low. joa. b. 


2 


4 * 
o G . 1 r 3 n G 
Z * A . 
o * 
om * o 
- % 
— \ 
— _ 
* l 
: 
= Z 
* * * 
— 
- 
. 
& 
* 
4 X 
» of © 
_ o 


PrakyYMANs Caſe ParryY. 


entered with his Cattle; and per totam Curiam that can- 
not be a Cuſtom, for if the Lord will not enter, it is not 
Reaſon that the Commoner ſhould loſe his Common. 

2. It was objected, that once it was a Feoffment, then to 
ſay that the Cuttom of the Manor ſhould deveſt an Eſtate 
of Freehold and Inheritance veſted by ſolemn Livery 
would be againſt Law, To which it was anſwered and re- 
ſolved; That the Reaſon of the common Law, that Land 
ſhould paſs by ſolemn (a) Livery, was to give Notice to the 
Country who were Owners of the Land, to the Intent that 
none might be deceived in Taking of Leaſes and Eſtates, 
and every one have Notice who ſhoyld be Tenant to the 

Præcipe; and Lords would have better Knowledge of their 

Tenants to have Wards, Eſcheats, c. And therefore a 

Cuſtom which fortifies the Reaſon of the common Law with 

ater Solemnity and Notice, is good, as in this Caſe, to 
ave the Feoffment openly preſented in open Court, to the 

Intent that the Lord and all his Tenants might take No- 

tice; and therefore if it be not preſented according to Cu- 

ſom, then the Livery is become void, becauſe it wants 

Preſentment, which is Part of the Eſſence of the Livery ; and 

it was faid, that there is not — & perfectum feoffi. 

mentum in this Caſe, till Preſentment made in Court ac- 


| ()Bridg.32 83 cording to the Cuſtom; but opus (b) inchoatum & non per- 


2 Lane 32. 
dem. 51. 


Sen Asif a Man delivers a Writing 


fectum; and yet if the Feoffor or Feo (e) dies, and af- 
terwards it is preſented according to the Cuſtom, it is good. 
10 as an Eſcrow, to be his 


O El. 20,5 35, Deed on certain Conditions to be perſormed, and after- 


836,884. 2Ro]. wards the Obligor or Obligee dies, and afterwards the Con- 


26 27. Monr 
642,699.697. 


dition is performed, the Deed is good, for there was tradi- 


Noy 6. 55. Cr. tio inchoata_jn the Life of the Parties, ſed poſtea conſum- 


ac. 85, 66. 
ile 251. 


5. 246, 


mata exiſtens by the Performance of the Condition takes its 
Effect by Force of the firſt Delivery, without any new De- 
livery : Sq in the Caſe at Bar, when the Feoffment is pre. 
ſented according to the Cuſtom, then it takes its Effect by 


Force of the Livery before: And it was ſaid, there was 4 


Cuſtom i K . * * G 1 = 4 —_ 

not their t they 2 loſe their e 

of ir And that the Cuſtom 4 Lidford Caſtle in the Coun- 
ty of Devon is, That a Frerholder of Inheritance cannot 


8 Fo his Freehold, unleſs by Surrender into the Hands of the 


© "Common. Pleas, 


rd, Cc. And the Cuſtom of London is, That « Deviſe of 


Land by Will in Writing being inrolled is good, for it ha 
greater Solemnity added to the Will than in other Boroughs 
where Lands are deviſable : And fo Judgment was given in 
the principal Caſe, that the Cuſtom was good and lawful. 
And this Plea began Hill. go Elis. Rot. 139. in tho 


Pat 


Ph 


„Par v. 


** 


Paſch. 38 Eliz. 
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IN THE 
Kines BENCH. 


Sir HenRy KNiveTs Caſe." - 


Tenant for Life, the 


Tears is ouſted, and the Tenant for Life difſeiſed ; the 
Diſſeiſor made a Leaſe for Years, and his Leſſee ſowed the 


hd the Remainder in Fee entred; the Defendants took 
he Emblements, and for them Sir Henry Kniver brought 
in Action of Treſpaſs ; and on Not guile pleaded, the Ju- 
i found the ſpecial Matter aforeſai , And it was adjudg- 
d, that the Plaintiff being he in the Remainder, had no 
Ripht to the Emblements. It was alſo reſolved, That the 


de mere Right to them, but in Reſpe& of his Poſſeſſion 
ould bar the Plaintiff ; but the mere Right was in the 


n of Treſpaſs, and ſhould recover all the mean Profits a- 
nit'the Leſſee of the Diſſeiſor; therefore he in the Re- 
uon ſhould not have Remedy for them alſo, nor recover 
wnages for them, for then the Lefſee of the Diſſeiſor 
wid be twice charged: But as to the Entry into the Land 
take the Emblements, it was good Matter of Juſtifi- 
«on; but foraſmych as they had pleaded Not guilty, the 
ee he rhe Barry, and was for 
Fad yoto Regder in the principal Caſe, The . 


. 


mainder in Fee to the Plaintiff, 464. 8 
Tenant for Life leaſed for Years, the Leſſee for , 


Land; and Tenant for Life died. Sir Henry Knivet who 


Pfeween Sir Henry Kuiver Plairtiff, and Pool and others COS Mate 
Defendants, on a 1 Verdict the Caſe was — Cr. El. 453, 
E 


heſendants claiming by the Leſſee of the Diſſeiſor had not 6 b. 


Lelſee of the Tenant for Life, and he might have an Acti- Saales | 


PenRYN's Caſe. PART V. 


of the Tenant for Life had Right to the Land, and by Con- 

ſequence to the Emblements, as Things annexed to the 

Co. Lit. 55. Ab. Land, and the Death of the. Lefſee for Life determined 

his Intereſt to the Land; but his Right to the Emblement, 

remained, and that was the principal Reaſon of the Judy 
ment. N 


* 
* 
* - 


Trin. 38 Eliz. 
In the King's Bench. 


PEzNRYN's Caſe, 


Moor 403. N a Writ of Error between William ap Richard, and 
Jenk, Cet. 1 ſyiliam Penryn on a. Judgment given in Wales in the 
2 N01 5 County of Montgomery, before Sir Richard Sbutle wort! 
Fr ee Juſtice there, in a Quod ei deforceat in the Nature of: 
Writ of Right, (as the Uſe and Precedents are there) the Er. 
ror was afligned in the Matter in Law, which was ſuch; 
William ap Richard brought a Quod ei deforceat in the Ni 
ture of a Writ of Right of certain Lands in the County d 
Montgomery againſt Penryn, who appeared and joined the 
Miſe on the mere Right, and thereupon a Jury by Yerin 
fac. was returned, whereof 12 were ſworn and chang 
and before Verdict the Demandant was Nonſuit, on whid 
final Judgment was given; ſe:l. Quod tenens teneat terra 
iam ſit & bered', in pace verſus petentem & hered ſu 

imper petuum. 
GCE . And aſterwards the ſame Demandant brought anoti 
j-% Quad ei dgſorceat, in the Nature of a Writ of Right again 
** the ſame Tenant of the ſame Land, who pleaded the fin 
| 3 in Bar: On which the Demandant did dem 
And Judgment was given againſt him; and on this late 
Judgment the Demandant brought a Writ of Error. An 
after many Arguments and long Deliberation the Judgne j 
| was affirmed. And in this Caſe three Points were relolve 
Co. Lit. 290 b. 1. That altho by the Stat. of Rutland, made 12 E 
Cr, H. 0. jt is provided, that Trial in Wales in a Writ of Right ft 
de by common Jurors, and by 12, yet Judgment final 
be there given, as it was before the Stat, altho the Man 


© & 


V. Wir V. PrRTNYV Caſe. 86 


ad Dignity of the Trial was altered; for the Statute bas 
tered the Trial, but the Judgment which belongs to ſuch Jen · Cent. 

Action remains as it was | _ 
2, If Judgment final be given in a Writ of Right where 
it ought not to be, yet it ſhall bind till it be reverſed. 

z. It was reſolved, That if Tenant after the Miſe 
cined make Default, Judgment final on this Default ſhall 8 Lit. 295.b. 
not be given (as Fitzberbert in his N. S. 6. holds) but a yr * ig 
writ Cape ſhall iflue ; for Peradventure he may ſave his Yelverton 211. 
Default. See Temps E. 1. Droit 41. 13 E. 1. Droit 51. S og 159, 
Ez. 6. 8. E. 3. 8. 11 E. 3.Statham,Droi, 27 E.3.85. 33 E. 3. 5. NB 4. U. 
Judgment 2352. 44 E. 3. 13 H. 4. Judgment 245, 3 H. 6. 55. 11.4, 

10 H 6. 2. 9 E. 4. 16. 12 H. J. 26 H. 8. 8. 35 1 8. Dy. 56. 
1 Mar. Dyer 98, 103. where Judgment final in a Writ of 


Right ſhall be given. 


——_ ——  _ — ————_———_———— 


K Caſes of Executions F 
Mich. 38 & 39 Eliz. 


Rot. 259. in the Ki pmg's Bench, 


BL UMFIELD's Caſe. 


N an Audita querela between Blumfield and 6) og 

| ] the Caſe was; Two Men were bound jointly and ſeve- 

(a) Moor 459. rally in Bond, one was ſued, condemned, and taken in 

— Ay 8 Execution; and afterwards the other was ſued, condemned, 

Keb. 306, and taken in Execution, and afterwards the firſt eſcaped, 

( 1 Kol. ten and thereupon the other brought Audita (b) querels : And 
339 5 2 = although the Plaintiff might have an Action on the E 

2 Bullt. 97, ” againft the Sheriff, yet until he be ſqtisfied in Deed, the 

other cannot have Audita querela ; and Peradventure the 


98, 99, 100. 
Godb 25 1 Sheriff is worth nothing; and if the Defendants had been 
lad des ſued by one Writ by ſeveral Præcipes, although the Entry 

. : 8 
Cro. Car. 75. ſhall be, quod unica fiat executio, that is to be intended of 
8 an Execution with Satisfaction, for he ſhall have both their 
2 God. 203. Bodies in Execution, (c) 4 H. 7. 8. & 29 H. 8. Execution 
1 Jac. 338. Br. acc. 132. And fo is the Book in 4 E. 4. 38. & 5 £.44 
— * 98. to ! Hill. 33 El. ĩt 13 in the Com. Pleas be- 
I And.266. between Linacre andi Rhodes, That notwithſtanding the Cor 
Leon. 230. nuſor on a Stat. Staple be taken and eſcapes, yet his Goods aud 
Tek Benet. Lands on the ſame Statute may be extended, for the Eſcaps 
and the Action which the Plaintiff has againſt the Shenff 
7 for the Eſcape, is no Satisfaction of the Debt. So if the 
Conuſor be taken and dies in Execution, the Conuſee ſhall 
have Execution of his Goods and Lands. And it was adjudg: 
(9 Cr. El.851. ed Paſth. 24 Elis. in the Com. Pleas between Jones and (e 
ty eh Williams, That where two Men were condemned in Debt 
4 Rol, Rep. 9. and one was taken and died in Execution, yet a 
4 9. , 1 * z b ” 4 / * 


V ear V. Caſes of Executions. 87 
if the other was lawful. And then ĩt was reſolv'd by the whole 
Court,thatif the Def. in Debt (a dies in Execut. the Pl. may have (/) Lit. Rep. 

F. ses Execution by HElcgit, or Fieri ſacias for divers Reaſons- 1 . 

— 1. Becauſe the Pl. ſhall not be N nor the Def. Cr. Jac: 136. 
benefited by the AR and Wro 9 e Def. in Non-pay- 123. | 
ment of his Debt, when no Default is in the Pl. he having Sl 

the due and ordinary Courſe of Law. "aps Wy 
, The Rxecut. of the Body is no (Satisfaction (as 11 ob. S, 60,61, 
ing Hj. 8. & 33 H. 6. (c) 4). . Caſe adjudged) but a ff. 
Gage for the Debt; as where a Man has return irrepleviſable (4 Cr. Jac. 338. 
awarded, as it is ſaid in 33 H. 6. 46. and therefore after his 03 2 Bulit. 

Death he ſhall reſort to a new Execut. And the Words of the We 


* 


lufies a8 ſati gac are, Cap. I. de & Tra 9 bal corp ejus cor 1 Rol Rep 9 
fuſtic' noſtr”, Sc. ad ſati ac G. de K. 4 debito & damm, &c. — 
do that his Body is taken to the Intent that he ſhall ſatisfy, and 
vben the Def. pays the Mony, he ſhall be diſcharg. out of Priſon. 
4. The Death of the Def. is the Act of God, which ſhall 
t turn to the Prejudice of the PL as it is ſaid in * Trewm- Godb. 273. 
garde Caſe 33 H. 8. Dy. 60. the Pl. ſhall not be prejudic'd of 
us Execut. by Act of Law, which doth not Wrong to any one. 
4. It would be miſchievous to the Pl. to loſe his Debt with- 
ut any Default in him, and no Miſchief if a new Execution 
ſhould be done, for nothing would be liable to his new Exe- 
tion; but the Lands and Goods of the Def. which in Law 
ought to be ſubject to the Payment of his Debts. 


3 


el TIA 

ed i is not like when the Pl. has Execut. of the Lands of the 

\1 ind afterwards the Lands are evifted, there before the 

at. of 32 H. (4, 8. he ſhould not have any new Execut. for (4 32 H. f. 
850 be Rrecut. of the Lands was valuable and accounted in Law „ 

de Satisfation, and for avoiding of Infiniteneſs chete ſliould Co Le 48. p, 
ven bat one valuable Execut. or Execut. with Satisfact. at the 4 Co. 66. a. 


m. Law; but Execut. of the Body is no valuable Execut. 
ad therefore the Pl. after his Death ſhall have a new Execut. 
he has had a valuable Execut. (e) which is the End and (e) Godb. 294. 
. He Suit: Er 2 + — eſt, & fines — 
0 per reſeript ſua ( ſc. brev ) diligent” ſunt obſervandi. 
do note Reader, good Differences between Execut. not va- 
able, (as of the Body of the Def.) and Execut. valuable, as 
Lands, c. And therefore if a Villain be delivered to one 
Erecut. on a Recovery in Value, and afterwards the Vil- 
undies without Iflue, yet the Demandant ſhall never have 
ew Execut. for his firſt Execut. was valuable, and by the 
Wa Man ſhall never have but one valuable Execut. Note 
2 Difference between an Execut. final, as where the She- 2 Show. 324. 
llevies the Money of the Def. Goods, or extends his Lands 
delivers them to the PI. for that the Party accepts in Sa- 
100, and that is the End of the Suit, and all that the 
ans Writ commands to be done; and between Execut. with | 
uon; Sc. tending to an End, and which is not final, as (/):Bulſt, d. 


King's Bench, that the Juſtices there may do on that R 


: Doubt of his. Goods a 


R 


| L.uſer of Executions. Pur 
to the Caſe ofa Cap” ad ſatixfaciend c. it is not final. but li 
Body is to be taken to the Intent and Purpoſe that he ſha 
ſatisfy the Party, and his Impriſonment is not abſolute, bu 
guouſque the Def. ſhall ſatisfy the Party: But Execution f. 
nal is when the Party is ſatisfied ; and becauſe he dies be 
fore Satisfaction it conſiſts with Law and Equity, that the 
Plaintiff ſhould reſort to a new Execution. Yide Regiſt, & 
F. N. B. 246. If a Man has recovered Damages in Treſpah 
before Juſtices of Oyer and Terminer, and has the Body of 
the Party in Execution guoſque ſatisfecerit the Plaintiff, and 
he who is in Execution dies, he who recovered ſhall ſue 
Certiorari to the Juſtices to remove the Record into the 


cord as the Law requires in ſuch Caſe ; and that is to awat 
a new Execution, 47 E. 3. Tit. Execution 41. If in Trel 
= the Pl. recovers, and the Def. is taken for the King 
Fine, if he pray that the Def. may remain in Priſon till ht 

be ſatisfied; he ſhall not have an it, becauſe he has t 
ken Execution of his Body and has it; but if the Party die 
in Priſon, fo that he has not Execution with Satisfactia 
wherein is no Default of him, he ſhall have an Zlegir 
wards, becauſe he cannot have Satisfaction according to t 
firſt Election; and theſe are the Words of the Book. A 
therewith agrees Firs. N. B. 246. b. And if the Conuſ 
of a Statute-Merchant or Staple, Sc. be taken and dies 
86. Execution, yet the Conuſc 


(a) Linacye's Caſe. And fo you will better underſtand yt 
Books in 22 Af. 43. 33/H. 6. 46, 47. 4 E. 4. 38. 5 E4 
Br. Evecution 79. 41 E. 3. 13. in Accompt, &c. 
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Hill. 40 Eliz. Rot. 114. 5 i 


GAARN ON IV Caſe. 


Etween Layton Plaintiff, and Garnom Sheriff of the Moor 566, 557. 
County of, Oc. Defendant, the Caſe was ſuch; Layron C. Ar Jos, Jof. 
recovered againſt Malltven in the Common Pleas in an Action Lehn 83. 
of Debt, and ſued forth a Capias ad ſatisfaciendum, and ex Cr. Jac. 36s. 
Joſt Ca. and outlawed the ant; the Defendant brought 
Wit of Error, and the Judgment was affirmed: And 
thereupon within the Year a Capias utlagatum was award- 
ed, and the Defendant was taken, and the Sheriff ſuffered 
him to eſcape before the Return of the Writ ; and on this 
Eſcape the Plaintiff ht this Action. And in this Cafe 
three Points were reſolve | 
+1, If one at the Common Law had Judgment in an Ac- 
tion of Debt, and after the Judgment outlawed the Defen- 
dant, the Plaintiff was at the End of his Suit as to any Pro- 
tels to be ſued by himſelf, for he could not have a Scire 


Cart. 124. 
1. 706, 124. 


as —_—_ 


Harbert's Caſe : Yet if the 


(c) Yelv. 19, 20, 
rid 


«7. 
Ling by the original Suit of the Party is intitled to have all 1 Rol $10, 9. 4 
his Goods and Chattels, and the Profits of his Lands by the Nor 4, a8, 
Vutlawry, and his Body alſo in Priſon, it is reafonable that Hob. 57. 

the Defendant in ſuch Caſe be taken at the King's Suit, 
lit as the King ſhall have Benefit by the Suit of the Par- 
), ſo the Party ſhall have ſome Benefit by the Suit of the 


M. it was reſolved, That if Judgm. be given in the Com. 5 
es and removed by a Writ of Error, Judgm. affirmed Cr. El. 416. 


thin the Year, and i) they award a Capigs, or a Fi. ſa. the . 1 
3 Plaintiff 


— 


1 4 - 


8 py 567. if the Plaintiff will, without any Prayer of the Party. Allo 


(6) Bride. 7. 


() Moor 567. 


WS Caſes of Executions: PAT y. 
 -Hiaintiff is not put to a Scire facias, altho' it be in anothes 
Chart, Gap the Opinion of 14 H. 7. 15, 19. Vide 21 {f, 
=, „ NV. P. 26 7. : 

i 4. It was reſolved, That in the Caſe at Bar, when he vu 
taken by Cabias utlagatum which iſſued out of the King | 
ta) 1 Sd. 380. Bench, he ſhould be in (2) Execution for the Plaintiff pre- 
Cr. El. 652, ſently after his Arreſt if he would, although his Body be 
25 0. never brought into Court, and altho' the Court do not com- 
1 Rol. $10, 895. mit him in Execution for the Party. Vide 5 H. 6, 6. Nets 
Bridg. 2 bene, in all Caſes when the Plaintiff may have « Capias ad 
Moor 567" 5. ſatisfaciendum, and the Party Defendant is taken by Cabin 
Poſtea 89. . (b) pro fine, there the Defendant is in Execution preſently, 


4 in all Caſes when the Plaintiff may have Execution preſently 
by Fieri facias, although he cannot have a Capias, nor does 
8 Cafias lie in ſuch Action; as in Aſſiſe with Force and Re. 
diſſeiſin, Sc. and the Party is taken by Capias uy fine, and 
is committed at the King's Suit, there laintiff may 
pray that he may remain in Execution for his Damages, but 
without Prayer he ſhall not be in Execution, 2 


have Execution by Fieri facias. And when the Pl. hu 
Judgment and (c) ſurceaſes his Time, fo that he cannot hare 
a Execution neither by Capias nor by Fieri ſacias, &. 
| ut is put to a Scire fac, there if the Defendant be taken 
by Capias (4) pro fine, the Plaintiff may 4 that he may 
Cr El-457- remain in Execut, for him, but that ſhall not be (e) without 
Bag. j. Prayer of the Party. See for Proof of theſe Difference 
Hob. 57- 11 H. J. 15. 13 H. J. 21. 7 H. 6.6. 4. 36 H. 6. 23. F NN. 
„ 3's 121. P.. E. 4. 4. 4. R. 3. Execution 16.) H. 4. 4. b. Oc. Ob- 
Comb. 373. ſerve good Reader this Caſe well, and all theſe Books, for 
theſe Points touching Execution (which is the: Life of the 

Law) are neceſſary ta be known. | 


25 Fg. 
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Trin. 41 Eliz. 
In the Common P las. 


_” 


FROST Caſe. | co 


Fo recovered Debt and Damages againſt S. in the 1 Leon, 2633 
Common Pleas, 29 Elis. and on an ex paſt Capias the 5'i*8: 7+ 9 
t was outlawed, and after the Year the Plaintiff = 


procured a Capias utlagatum apainſt him, and delivered it 


to the Sheriffs of Zoydon. And that one Laborn one of 
the Serjeants of the Sheriffs of London had arreſted the 
aid B. in Fleetſtreet at the Suit of one A. ad reſpondend”, 
Oe, before the Sheriffs, Lalurn kept B. in his Houſe, and | | 
then Froſt came to Laborn with the Sheriffs Warrant to — 
arreſt him on the Capias utlagat which he abſolutely refu- 
ſed. And afterwards the Sheriffs ſuffer d the faid g. ak at 
7 and on this Matter Froſt brought an Action on the 
againſt the Sheriffs, and ſuppoſed that the Sheriffs ar- 
refied 3 the faid H. by Force of the ſaid Capias utlagat, _ 
that the Sheriffs ſuffered him to go at large: The. De- 
22 pleaded, Non permiſerunt eum ire ad largum; and 
the Jury found all the ſpecial Matter. And „ was 
given 2 the Plaintiff. 
For 1. They reſolved, That when a Man is in the cuſto- | 
dy of the Sheriff by Proceſs of Law, and afterwards: ano- 
ther Writ is delivered to him to- arreſt the Body of him 92 Salter 
Who 1 wake in his Cuſtody, preſently he is in his (a) Cuſtody by Comb b. 435, 
Force of the ſecond Writ by Judgment of Law, although he - 
io not actually arreſt him; r to what Purpoſe ſhould he (5) 2 Rol. Rep. 
ureſt him who is and was before in his Cuſtody? E (Hex 28 ws * 
— Tos imutilia, _ inutilis labor ;ſtultns: And the Co. Lie, 127, b. 
Words of the Capias a ſatisfaciendum are not only, guod 197. b. 
Gat, 89, but ſaluo- cuſtadiat, &c. Ita quod habeas 


hu, Sc. So that although he cannot take him (whom he 
nh in his Cuſtody, yet he may ſafely keep him; and there» 


2. Tho 


vith agrees 5 H. 4. 30 ö. 


Caſes of Executions. PAR V. 
2. The Yao well warrants oy Declatation, for in 
. r of Law it is equipollent, and amounts to as much 

* Jo the Sheriffs had arreſted the ſaid g. 
fa) Cr.F1.,6;, 3. That although the Capias utlagat was ſued after the 
Aue 82. Year, ſo that the Defendant could not be in (a) Execution 
8 20% without Prayer of the Party, &c. yet the Plaintiff is pre- 


Sun , judiced by his Eſcape, for he ought not to be diſcharged 
(6) Dy. 472. of the Impriſonment till he find Sureties to ſatisfy him by 
pL 11. the Statute of 5 (Y) E. 3. cap. 12. 


Trin. 42 Eliz. 
In the Exchequer. 


Hot's Caſe. 


B Clement Hoe Executor of John Hoe Plaintiff, and 
D Boulron Deſendant, the Caſe was ſuch; J7obn Hoe the 
Teſtator had Judgment to recover in the King's Bench « 
gaiaſt Boulton 751. 3 5. 4 4. Fohn Hee a it by Deed 
incolled to the Queen in Satisfaction of a Debt due to the 
Queen by him as Collector of Fifteens, with Proviſo, that 
if the Lord Treaſurer and Barons of the Exchequer, or r 
ny two of them, becauſe the Debt could not be levied in 
convenient Time, or for. any other reaſonable Cauſe di 
allow'd of the ſaid Aſſignment, and revoked it b mow 
under their Hands, then the Aſſignment ſhould be voi 
And afterwards Zowtror brought a Writ of Error ac 
V Hen . cording to the new Statute, and there Judgment was af 
fir and 5 /. Coſts on the Affirmance of the Judg- 
mente. And afterwards (on Proceſs which is called 1 
- . - Writ of Prerogative out of the Exchequer on the {ad 
.._.-  Afﬀignment) the Lands of Foritow were extended, 
and his Goods which were of Value above * 


88 E. 5-2-2 r 
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| Debt aſſigned were ſeiſed by the Sheriff by Force of the ſaid 
Writ, buttheWrit was not returned. And afterwards Periam, 
Bwens, and Southerton, z of the Barons,revoked the Afignm. 
after the Teſtator's Death, becauſe the Teſtator had ſatisfied 
the Debt which was due to the Queen by him as Collector. 

And now the Pl. as Ex'or of J. Hoe ſued a Scire facras to 
have Execut. of the ſaid 75 J. 35. 44:89 51: Coſts: And theſaid 
Matter being diſcloſed by ſpecial Pleading, a Demur. in Law 
was joined. And in this Caſe three Points were reſolved. 
t. That the Execut. for the Queen was good without Que- 
ſion, as to the Goods, altho' the Writ was not returned. And 
ſoit is in Caſe of a com. Perſon, if the Sheriff by Force of a 
Writ of Feri faciay levies the Debt, and delivers it to the 
Party, the Execut. is good without a Return of the Writ, as 
it is adjudged 20 H. 6, 24.4. & 21 H:6.5. 4; And fo was it 
udged in the Com. Pleas, Paſeh. 23 El. between Rock and 
mimore ; and Trin; 23 El. between Mount and Andrews 3 
and therewith agrees 44 E. z. 18. So if a Man be taken on 


<< fra s_—7 ©» 


a Capias ad (a) ſatisfaciendum, the Execution is well done, (4) Cr. Ely; 


although the Writ be never returned: And the Difference Lane fz. 21H. 
is apparent between Capias in Proceſs, and Capias ad ſa 7: 


18 23. a. 
1 for if the Capias (b) in Proceſs be not teturn- 161-7, 1-4, | 
ed, the Arreſt is tortious, for there the End of the Arreſt Cro. Car. 447. | 


is to the Intent the Party ſhould appear and anſwer the Pl. Mo. 57. : 
but in all Writs of Ben hen he Sheriff alone does —_ . qu 
it, as Capias 4d ſutisfaciendum, Habere facias ſeiſinam, or L) 2 Rol. 563. 
Poſſeſonem, Fieri fac” Libera”, &c. If the Execution be lang ft . 
duly done it is good, although the Writ be not returned, for 4 Ca. 55. = 
there the Plaintiff has the Effect of the Suit, and no other 

Thing is to be done on his Part after : But in Caſe of (e) (c), co. 67. 4 
Elegit, becauſe there the Extent is to be made by In- 

queſt, and not by the Sheriff only, it ought to be returned, 

otherwiſe it is nought worth. So by theſe Reſolutions in 

the Caſe at Bar, and by the ſaid Judgments here cited, you 

will learn the Law, and better underſtand your Books in | 


Caſe in the fourth Part of my Reports. | 
Note Reader, that the ſaid Judgments given in the Caſe 
of the Heri facias, where Execution was done, and no Writ 
returned, were given on great Reaſon. | 
I. Becauſe the Dan the Debt was law ful, and well done, Cro. El. 10, 
and the Party Def. cannot reſiſt the Sheriff to levy the Money. 209. . 
2. The EffeR of the Authority which the Sheriff had by Cr 
Force of the Fieri facias was executed. RT 
3. The great Prejudice that the Def. (whoſe Goods and $4. 1-3. 
Chattels are ſold by the Writ and Proceſs of Law, for the Sa- Cro El. 390. 
ion of his Debt) would have, if the Sheriffs not return- . 323. 


= 


ing of the Writ ſhould cauſe a new Execut. to be ſued forth © W 2 . | 


. him, and leave the Def. to his Action againſt the 


Na 4+ if 


== 
* 1 


iy E. 3. Scire facias, 11 H. 4. 73. B. and (4) Fulwood's ( 4 Co. 6. .. 


o. Car, 323, s 
9. 82 


* 
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. If the Sale of the Goods by Force of the Writ, ſhould 

'by the Non-return of the Writ be wrongful, then the Sheriff 

would never find Buyers of the Goods of any Def. by Force 

of any Writ of Execut. which would be inconvenient, and a 

great Delay of Execut. which are the Fruit and the Life of 

Cro Cr d. very Suit; and where the Words of the Writ of Fieri fac 

2Show.29.231. are, Ia gd" habeas denar”, Ec. they are but Words of Com- 

mand to the Sheriff to make Return, which if he do not he 

ſhall be amerced, but yet the Execut. ſhall Rand in Force, 

2. It was reſolved, That after Execut. had by the Queen, 

the Revocat. came too late, for then the 2 had had the 

Effect and End of the ſaid Aſſignment, and that which was 

executory when it was aſſigned, is now executed by lawful 

* Proceſs of Law, and therefore cannot be revoked; for when 

-  {s)Dy.45-pl.1:. one has a Power of 4 Revocat. yet if he ſuffers any Thing 

to be lawfully exccuted by Force of it, as to that he cannot 

make any Revocat.: As if a Man makes a Letter of Attor- 

ney to make Livery, before Execut, he may revoke it, but 

xa i after Execut. lawfully had, it is executed, and cannot be re- 

(Or >a > voked. Vide b, H. 6. 41. in Detinue, where the Caſe was; 
143. b. Br. Ex- In Detinue of a Statute-Merchant the Def. prayed Garniſh: 
ror 66. 1 Rol. ment, the Pl. recovered againſt the Garniſhee by erroneous 
78,778, 39% Judgment, by Force whereof the Defendant delivered the 
= Statute to the Pl. who had Execution; and afterwards the 
= — 2, Garni ſhee reverſed the Judgment in a Writ of Error, by 
which he had reſtored all that he loſt, by that the Execut. 

ſhall not be avoided : But I conceive in {uch Caſe he ſhall ] 

be helped by Audita Querela. Vide 7 E. 4. 2. If one, to 

whom another is indebted, be outlawed, and he who is in- 

debted pays the Money to the non, and afterwards the 

5 gh Outlawry is reverſed, now the Creditor ſhall recover his 

. Debt againſt him. So if the Goods of a Man (c) outlawed 

or 27% be fold by the Sheriff on the Writ of Capias utlagatum, Ci. 


C 


c 
Moor 270. 

i Rol. 778. and afterwards the Outlawry is reverſed by Writ of Er, 
Dyerz3-pl.25- the Defend. ſhall have Reſtitution of his Goods but if th 
343. 2. 1 Rol. Sheriff by Force of a Fieri facias (a) ſell Goods, and afterwards 
Wr the Judgment is reverſed by Writ of Error, the Defendant 
24 000:573- ſhall not have Reſtitution of his Goods, but the Value of 
2 Leon. 92. them for which they were ſold; and there are 2 Reaſons of this 
3 Leon. 89, 90. Difference. 1. If the Sale of the Sheriff by Force of a Fieri fas 
i 28. ſhould be avoided by ſubſequent Reverſal of the Judgment, 
| Goldwb-104, 104 there would be no Buyer, and by Conſequence no Execution 
Cr. Eliz.278. done. 2. In the Caſe of a Fieri facias, the Sheriff is com- 
Cr. Jac. 246, 2 to make and levy the Debt of the Goods, £9. of the 
| Def. and therefore it is great Reaſon that it ſhould ſtand: 
But in the Caſe of Capias utlagatum, the Sheriff or f 
© =. , , cheator is not opens to ſell them, but may keep then 
| @ Dyer 363. for the King's Ole, and "therewith agrees 20 Elia. I 
— er (e) 363. and vige, 3 E. 3. 31.  Recompence in Val 


3 


30er 


Part V. Caſes of Executions. 91 
on 2 Voucher once lawfully executed, ſhall not be deveſted (op Jac-254. 
although the Title of the Demandant to the Land which he () Co, Lit 
recover d, be afterwards diſaffirmed and evicted. 181, b. 1 Rol. 
3. It was reſolved, That the Revocation by three, if no 22 25, 
Execution had been had, had been ſufficient; for if three flutt. 12, 
a) revoke, two do it; but if the Words of the Clauſe of 1Rol.Kep2gg. 
Revocation had been by them jointly or ſeverally, then the = 1 k 
of them could not have done it, for that had been neither: C6 92. 2. 
jointly nor ſeverally. And therewith agrees 36 H. 8. Dier Dy. 6: pl. 34. 


61, 62. & 27 H. 8. And fo note a good (J) Difference. r 


Mich. 2 Jac. 
In the King's Bench. 


Sm 


SEMAYNES Caſe. 


JN an Action on the Caſe by Peter Semaryne Plaintiff, and Cy. Eat. 22. 
Richard Greſham Defendant, the Caſe was ſuch; the v.11. Mu 668. 
Plaintiff and ore George Berisferd were Jointenants of an 833 3 
Houſe in Black Fryers in Lenden fer Years, George Berif* 2 Rel Rep age, 
ford acknowledged a Recognizance in the Nature of a Sta- 
cute -Staple to the Plaintiff, ard being poſſeſſed of divers 
Goods in the ſaid Houſe, died, by which the Defendant 
= ug of the Houſe by Survivorſkip, in which the 

s continued and remained; the Plaintiff ſued Proceſs 
of Extent on the Statute to the Sheriffs of Lendon; the 
Sheriffs returned the Conuſor dead, on which the Plaintiff 
bad another Writ to extend all the Lands which he had at 
the Time of the Statute acknowledged, or any Time af- 
ter, and all his Goods which he had at the Day cf his 
Death; which Writ the Plaintiff delivered to the Sheriffs 
of London, and told them that divers Goods which were the 
aid George Berisſord's at the Time of bis Death were in 
the faid Houſe: And thereupon the Sheriffs by Virtue of 
the ſaid Writ, charged a Jury to make Inquiry according to 
the faid Writ, and the Sheriffs and Jury acceſſerunt an 
Demum prædictam oftio Demus predict aperto exiſten 
& bonis prediftis in fredifla Domo tumc exiſten', 
and they offered to enter A ſaid Houſe, to _ 

K. ; © 
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the Goods according to the ſaid Writ; and the Def. 7remiſ 

Jorum nam ignarus, — diſturb the Execution, ff 

pred” domus tunc aperto eviſten, claudebat contra Vicecom' 

Furatar pred” whereby they could not come, and extend 

he ſaid Goods, nor the Sheriff ſeiſe them, by which he loſt 

the Benefit and Profit of his Writ, Cc. And in this Caſe 

| theſe Points were reſolved. | 
4 loft. 162. * 1. That the Houſe of 


ery one is to him as his (a) Caſtle 


E. 


2 55 N ' and Fortreſs, as well for his Defence againſt Injury and Vio- 
| : Co, C. a. lence, as for his Repoſe; apd altho' the Life of Man is a Thing 
* 15 [A Precious and favoured in Law; ſo that altho' 2 Man kills ano- 


Bolfir, 146, ther in his Defence, or kills one per inſortun, without any 
Cor.14.b. Intent, yet it is Felony, and in ſuch Cafe he ſhall forfeit his 
8 Goods and Chatt, for the great Regard which the Law has 

(5) anger. to a Man's Life; but if Thieves come to a Man's (b) Houſe to 

"or. 32. Stunf, roh him, or murther, and the Qwner or bis Servantskill any of 

Cor. f .c.16 d. the Thieves in Defence of himſelf and his Houſe, it is no Fe- 

(e); 3 ony, and he ſhall loſe nothing, and there with agree ; F. z. Co- 

Frank Co 12 7 ron. 303. C05. 26 U pl. a 3. So it is held ina ĩ H.. 39. every 

Fer 255,330. one may aſſemble his Friends and Neighb. (4) to defend his 

r. Cor. 100. Houſe againſt Violence: But he cannot aſſemble them to go 

on : *- with him to the Market ſe), or elſewhere for his Safeguard a. 

70 11 Co. da. b. gainſt Violence: And the — this is, becauſe 

65 Riots, &c. i. ſomus ſua cuique eſt tus um „gium. | 


d Lehe by” 2. It was reſolved, When any Houſe is recovered by any real 
2Inft- 161, 


52. Action, or by Eject firme, the Sheriff may break the Houle 

10 iGo: kak. and deliver the Seiſin or Poſſeſſion to the Demandant or 
kel Rep. 182. pl. for the Words of the Writ are, Habere facias ſeiſinam, ot 
Poſſeſſionem, Qc. and after Judgment it is not the Houſe in 
1 Right and Judgment of Law of the Tenant or Defendant. 
Ho Beal. 1: 3. In all Caſes when the King (f is Party, the Sheriff (if 
Lholcr. 146. the Doors be not open) may break the Party's Houſe, either to 
4 LI arreſt him, or to do other Execut. of the K's Proceſs, if other 
Yelv. 28, 29. wiſe he cannot enter. But before he breaks it, he ought to fig: 
Cr, _ 7 4 nify the Cauſe pfhis Coming, and to make Requeſt to open the 
57 Lol G 1%* Doors; and that 7 { was well by the Stat. of Meſtm. 1. cap. i). 
3x Co, 131. | (which is but an Affirmance of the Com. Law) as hereafter ap- 
41 oy 177. pears,forthe Law without a Default in the Owner abhors the 
— * 234. Deſtruct. or Breaking of any Houſe which is for the Habitat 
+ Leon. 41. and 8 of Man) by which great Damage and Inconvenicnce 
13E-49-% might enſue tothe Party, when no Default is in him; for per: 
das he did not know of the Proceſs, of which if he had Notice, 
iĩt is to be preſumed that he would obey it, and that appears by 

\ Yew. is. the Book in18.Z.2. ( Execut. 252. where it is ſaid, That the 
deg 52. b. K's Officer who comes todo Execut.&c. may open the Doort 

r. £1,909. Whichare ſhut, and break them, if he cannot have the Keys; 
7 . 71 -which proves, that he ought firſt to demand them 7 E. 3. (H/ 10. 
e. 77 beats R. ſoas he is in Banger of Death, I. flies, and there 
93 upon Hue and Cry is made, 7. retreats into the Houſe of 7: 
| > who purſue him, 1f the Houſe be kept and de- 
| alled with Force {which proves that firſt Requeſt ought 
4 oe SCAR . TKY 1 127 3 1 4 to 
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Part V. Caſes of Executions. | 92 
to be made) may lawfully break the Houſe of T. far it is at 

the K's Suit. 4 L. 66. the K's Bailiff may diſtrain for If 

ſues (a) in a Sanctuary. 27 Af. p. 3 5. by Force of aCapias on an 

lndictm. of Treſpaſs the Sheriff may (5) break bis Houſe to () Br. nicrers 
arreſt him; but in ſuch Caſe, if he breaks the Houſe when 35. Br. Tre 


he may enter without Breaking it, (thatis, on Requeſt m pals 153, 
or if he may open the Door without Breaking) wk A Tf 4. ako 
vr. 41 Aſſ.1 5. on Iſſue joined on a Traverſe of an Office in Treſpals 248. 
ery, Vemre fac. was awarded returnable in the King's 
Bench, without mentioning un (c) omittas 0 aliquam li- (c Br. Prero- 
bertat', yet foraſmuch as the K. is Party, the Writ of it ſelf garive le Roy 
is non omittas yy aliguam lilertat, 9 F. 4. 9. that for Fe- i by Mo 
lony(4) or Suſpicionof Felony, the K's Officer may break the Br. Proceſs lo. 
Houſe to apprehend the Felon, and that for 2 Reaſons: 1. For Fitz. Preroga- 
the Commonwealth, for it is for the Commonwealth to a ig K. 5 
prehend Felons. 2. In every Felony the King has Hes: 4 2 — 
and where the King has Intereſt, the Writ is, non omittas 4 Inſt. 175. 
Propter aliquam libertatem; and ſo the Liberty or Privi- "= _ 
lege of an Houſe doth not hold againſt the King. eg 
4. In all Caſes when the Door is (e) open the Sheriff may (e) 1Brown. 50. 
enter the Houfe, and do Execut. at the Suit of any Subject, Cr. Jac. 486. 
either of the Body, or of the Goods; and ſo may the Lord 
in ſuch Caſe enter the Houſe (J) and diftrain for his Rent or (#) Br. riet. 
Service, 38 Hs. 26.4. 8 E.2. Diſtr. 2 1. & 33 E.3. Avowry 2 56. paſs 226. 
the Ld. may diſtrain in the Houſe, altho Lands are alſo held Br. five 26. 
in which he may diſtrain. Yide 29(g) Af. 49. But the great (g) Br. Diſlei, 
Queſtion in this Caſe was, if by Force of a Capias or Fieri (or 52. firy 
fac at the Suit of the Party the Sheriff after Requeſt made i 286. 
to open the Noor, and Denial made, might break the Def.'s 
Houſe to do Execut. if the Door be not opened. And it was 
objected, That the Sheriff might well do it for divers Cau- 
ſes: 1. Becauſe it is by Proceſs of Law; and it was faid, That 
it would be granted on the other Side, that a Houſe is not a 
Liberty, for if a Fieri fac“ or a Capias be awarded to the She- 
riff at the Suit of a common Perſon, and he makes a Man- 
date to the Baily of a Liberty who has Return of Writs, who 
nullum dedit reſponſ. in that Caſe another Writ fhall iſſue with 
non omittas propter aliquam libertat, yet it will be ſaid on 
the other Side) that he ſhall not b the Def's. Houſe, 
as he ſhall do of another Liberty; for whereas in the Coun- 
ty of Suffolk there are 2 Liberties, one of S. Edmund Bury, 
and the other of S. Erheldred of Ely, ſuppoſe a Cap comes 
at the Suit of A. to the Sheriff of Suff. to arreſt the Body of 
8. the Sheriff makes a Mandate to the Bailiff of the Li- 
berty of S. Ftheldred, who makes no Anſwer, in that Caſe the 
Pl. have a Writ of Non omittas, and by Force thereof he 
may arreſt the Def. within the Liberty of Bury, altho no De- 
fault was in him: 2. Admitting it be a Liberty, the Defen- J 
6ant himſelf ſhall never take Advantage of a Liberty: _ 
N 4 | i 
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If the Bailiff of a Liberty be Def. in any Action, and Proceſs 

of Cap” or Fieri fac comes to the Sheri againſthim, the She- 

riff ſhall execute the Proceſs againſt him, for a Liberty is al- 

ways for the Benefit of a Stranger to the Action. 3. ForNeceſ- 

ſity the Sheriff ſhall break the Def.'s Houſe after ſuch Denial 

as is aforeſaid, for at the Com. Law a Man ſhould not have 

any Execut. for Debt, but only of the Def.'s Goods. Suppoſe 

then the Def. would keep all his Goods in his Houſe, and fo 3 

the Def. himſelf by his own Act would prevent not only the 

Pl. of his juſt and true Debt, but there would alſo be a great Im- 

putat. to the Law, that there ſhould be ſo Er a De fect in it, to 
that in ſuch Caſe the Pl. by ſuch Shift without any Default in 

lm ſhould be barred of his Execut. And theBodk in 18 Ea. 

#)Yelv.29. (a) Execut. 252, wascited to prove it, where it is ſaid, that it is 

— I not lawful for any one to diſturbthe K's Officer, who comes to 

Cr El. 0%. execute the K's Proceſs ; for ifa Man might ſtand out in ſuch 

©. Neal. 121. Manner, a Man would never have Execut. but there it Met. 
appears (as has been faid) that there ought to be * 

mide before the Sheriff breaks the Houſe. 4. It was aid, 

that the Sheriff was an Officer of great Authority, in whom 

the Law repoſed great Truſt and Confidence, and are of Su- nt 

ficiency to anfwer all Wrongs which ſhould be done; and they ber 

had cſtodram\Comta?', and therefore it ſhould not be pre- Ha 

ſumed that they would abuſe the Houſe of any one by 

Colour of doing their Office in Execut. of the K's Writs a- are 

TheReſvlttion gainſt the Duty of their Office, and their Oath alſo: But it ak. 

of the Court. - was reſolved; That it is not lawful for the Sheriff (on Re- iar 
(#) 1Jones 429, queſt made and Deuial) at the Suit of a (h) com. Perſon, to 

alter... x break the Def.'s Houſe, ſc. to execute any Proceſs at the Suit Ma 

Cr, Jac. 555. of any Subj. for thence would follow great Inconven. that Men Mut 

* * 121. as well in the Night (c) as in the Day ſhould have their Houſes Menak 

= 2 Dyer (which are their Caſtles) broke, by Colour whereof great Da- ere 

26. pl. az. mage and Miſchief might enſue, for by Colour thereof, on any Ne C 

=, feigned Suit, the Houſe of any Manat any Time might be broke 61 

$38. Gr Elos, when the Def. might be arreſted elſewhere, and ſo Men would Il n 

9. Yelv. 29. not be in Saſety or Quiet in their own Houſes? Andaltho' the 

_ Meet 3» Sheriff be an Officer of great Authority and Truſt, yet it ap- re! 

| MCs, 2 +" pears by Experience, that the K's Writs are ſerved by Balli 

” March.$,4 Perſons of little or no Value: And it is not to be preſumed, that dan 

5 E. 4-4-2: all the Subſtance a Man has in his Houſe, nor that a Man would by: 


. Trepte laſe his Liberty which is fo ineſtimable, if he has ſufficientts ¶ Laſt 


ſatisfy his Debt. And all the ſaid Books which ar, when ur 


CO. 

8 9 BW. ». the Proceſs concerns the King, that the Sheriff may break the 
"k.Centzor Houſe, imply that at the Suit of the Party, the Houſe may We b. 
aie*s Pl. Cor. not be broken, otherwiſe the Addition (at the Suit of the K.) Neof: 

as Owen 63- would be frivolous. And with this Reſolution agrees the 

(9135+ Book in (4) 13 7.4. g. and the expreſs Difference there 

Firz. Bar 110. taken between the Caſe of Felony, ' which Cas has. 

+ laſt, % been ſaid) concerns the Commonwealth, and the Suit 
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Part V. Caſes of Executions; 93 
of Subject, which is for the 2 Intereſt of 
te Party, es there it is ſaid in (a) 18 E. 4. 4. by Littleton (a) Cr. Eli. 
and all his Companions it is reſolved, That the Sheriff can- 909. Yelv. 29. 
at break the Defendant's Houſe by Force of a Fieri fatias, 100. Br Treg. 
but he is a Treſpaſſor by the Breaking, and yet the Execu- paſs 390. 
tion which he then doth in the Houſe is good. And it was 
ſaid, _r ho _ e ol (2) I 8 buy a ſhortNote,and (6) 8 E. Exe- 
not any Caſe judicially 2djudg'd, it doth not appear at rien 252. 
Mooſe Suit 72 Caſe 4 ed, but it is an Obſer ation or 2 628 
Collection (as it ſeems) of the Reporter. And if it be in- Cr. El. 909. 
tended of a Quo (c) minus, or other Action in which the A 91. b. 
King is Party, or is to have Benefit, the Book is good O Beal. 121. 
W. | (c) Plowd. 
5. It was reſolved, That the Houſe of any one is not a 2 A 
Cafile or Privilege but for himſelf, and ſhall not extend to © MENT ITS 


rote any (4) Perſon who flies to his Houſe, or the Goods (#)C:.Car.544. 


of any other which are brought and conveyed into his Houſe, | 
to prevent a lawful Execution, and to eſcape the ordinary 
Proceſs of Law; for the Privilege of his Houſe extends on- 
to him and his Family, and to his own proper Goods, or 
0 thoſe which are lawfully and without Fraud and Covin 
there ; and therefore in ſuch Caſes after Denial on Requeſt 
made, the Sheriff may break the Houſe ; and that is pro- 
ed by the Statute of It. 1. c. (e) 17. by which it is de- ( 19-19%, 
ared, That the Sheriff may break an Houſe or Caſtle to 
nake Replevin, when the Goods of another which he has 
litrained are by him conveyed to his Houſe or Caſtle, to 
event the Owner to have a Replevin of his Goods; which 
\2 is but an Affirmance of the Commdn Law in ſuch Points. 
ut it appears there, that before the Sheriff in ſuch Caſe 
reaks the Houſe, he ought to demand the Goods to be de- 
rered to him; for the Words of the Statute are, After that 
de Cattle ſhell be ſolemnly demanded by the Sheriffs, Qc. 
6, It was reſolved, admitting that the Sheriff after De- 
made might have broke the Houſe, as the Plaintiffs 
dunſel pretend he might, then it follows that he has not 
me his (7) Duty, for it doth not appear, that he made (J Stile 447. 
Requeſt to open the Door of the Houſe. Alſo the De- 
lant as this Caſe is, has done that which he might well 
by the Law, ſeil. to ſhut the Door of his own Houſe. | 
Laſtly, the general Allegation, E præmiſſorum non ig- (C Hard. 2. 
rus was not ſufficient in this Caſe, where the Notice of : Mod. Rep, 
* Premiſles is ſo material; but in this Cauſe it ought to 286. 
re been certainly, and directly alledged, for without No- 
e of the Proceſs of Law, and of the Coming of the Sheriffs 


ty to execute it, the ſhutting of the Door of his own Houſe od $ f 

8 lawful, And Judgment was given againſt the Plaintiff, 2 

e ASCE bf Anas 
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Trin. 39 Eliz. 
In the E xchequer. 


BARWICKS Caſe. 


Co. 43. b. N an Information of Intrufigpn into a Houſe and certay 
oor 393, 394+ ® Lands in Sutton in Galtres in the County of York, again 
*Rol. . Peter Jar wick and others, the Caſe was ſuch : E. 6. by 
3 Keb. 414. his Letters Patents 19 Mazzi, anno 4. demiſed the Manor 
Srile 189. Sutton, whereof, Ec. to Thomas Tirril for 21 Years: An 
Lane 1 +99- afterwards Queen Elizabeth having the Reverſion, by he 
Letters Patents 11 Maii, in the roth Year of her Reign 

citing the fajd Leaſe, demiſed the faid Manor to Humply 

Barwick for 21 Years in Reverfion : Humphrey Barwid 

2 Auguſtt, 10 Eliz. by Indenture granted to one Story 
Houſe and Croft Paxcel of the ſaid Manor, from the Fei 
of 8. Michael 1597, for 21 Years, and 20 Maii, 16 Elis. d 

miſed to Fohn Ragget another Parcel of the ſaid Manor f 

21 Years, from the faid Feaſt of 8. Michael; and anothe 

Demiſe of another Parcel to William Simpſon for the lili 

Term. And afterwards Queen Elis. 41. Nov. anno 23. 

() Cr. Car. _ 7 os . YA the ſaid 28 Hun 
Goat ! arwick) pro & in conſideratione rurſum (b) red 
* 3 tot jus ſtatus, tituli, termin annor & intereſſe, di 
: in of im per pred literas 2 eidem Hum fridg a 


cefſ. demiſed and granted the ſaid Manor to the faid Hi 

phrey for 21 Years, whereas in Truth the ſaid Hump 

had not furrendred all the faid Term granted to him, 

he had made divers Aſſignments Demiſes, as i 

foreſaid. And afterwards Queen Eliz. 28 Fulii, ano: 

in Conſideration of the Surrender of the ſaid Letten! 

tents 4e = wk 3 vv Bo? of all mY 2 . and 

Alen 77, tereſt by t mi ted, demiſed and gra 
1 the faid? Manor to the ſaid Bees, Habend s (c)6 
_ confefion' earund” literar patent, for the Lives of; oth 


eee 


V, Par V. B ARWICK'S Caſe, 94 
aimed · And whether this later Leaſe was good or not, was 

he Queſtion. And after many Arguments at Bar and Bench 

Judgment was given by Sir William Periam Chief Baron, 

2nd the whole Court of Exchequer for the Queen. And in 

tis Caſe two Points were reſolved ; oy SES | 
i Inaſmuch as the valuable and material Conſidexat. of the me; Rep. 73. 
d Letters Patents for three Lives being falſe, and thereby r ©, ”” b. 
ze Queen deceived, by Conſequence the ſaid Leaſe for Lane 3, 13, 76, 
tree Lives was void; for the Confideration was, That the 1 

lid former Leaſe ſhould be ſurrendred, and in Truth the Hob. -\ ener 
mer Leaſe was void, ſo the Cauſe and Motive Cauſe of Moor 393. 
making the Leaſe was falſe ; and therefore the ſaid later Mutt: 7. h 
iſe made on ſuch Conſideration was void alſo. And the 

mer Leaſe de anno 23. was void, becauſe it was made in 

nfideration of the Surrender of all the Eſtate, Term, and 

ntereſt demiſed by the Letters Patents e anno 10 Fliz. 

hereas in Truth all the Eſtate was not ſurrendred: For he 

d made divers Demiſes and Grants of certain Parcels of 

he aid Manor before, and that might be very miſchievous 

the Queen, for her Leſſee might demiſe all the Land to * Rol. R q. 73. 
m demiſed ſaving a ſmall Parcel, and for a ſmall Term in 
lererſion, and after ſurrender to the Queen, and take a 
w Leaſe with Reſervation of Rent, and Condition of Re- 
try; and in that Caſe neither the new Rent, nor the Con- 
tion would extend to the Eſtates and Intereſts derived out 
the firſt Leaſe. And it is a Maxim, That if the Confi- 
ration which is for the Benefit of the Queen, be it execu- 
d, or executory, or be it on Record or not on Record, be 
it true or not duly performed, or if Prejudice may accrue 
the Queen by Reaſon of non-performance of it, the Letters 
ts are void. And in the Caſe at Bar it was for the Ad- 
it.and Benefit of the Queen, that the whole former Term 
anno 10 Elis. ſhould be ſurrendred accord. to the expreſs 
nfideration, to the Intent that the Rent, and Condition 
lerved on the new Leaſe e anno 23. ſhould extend to all 


Dy. 352. pl. 26. 


| e Land demiſed according to the Purport and true Inten- 
dg cnn of the ſaid Letters Patents. Alſo when the Queen 
d Ha ede the Leaſe for three Lives in Conſideration of the Sur- 
ph der of the faid Leaſe de ani 23. which Leaſe yas void 


ence it follows that the Demiſe made in Conſideration of 
t Surrender was void alſo, becauſe the Queen was de- 
red in the Conſideration of her Demiſe ; for tize Surren- 
of the former Term was a principal Motive to induce 
Queen to make a new Leaſe, and perhaps to mitigate 
Fine; which Confideration being valuable and! material, 
ſit to be truly and duly performed. N 
a It was reſolved, That when the Queen 28 77 flii, an. 26. 2 a, % 
ſed the ſaid Manor to Humpb. Baywick, Ha bend „bi 4 © Lit. 16. K. 
 confeftion* carumd literar patentium, that the aid 28 Da 
fuly lt ſelf is without Queſt, excluded and that he Demi 


cannot 


"* Barkwicks Caſes, ParryMp, 


| cannot begin, nor the Leſſee enter, before 29 of Fuly, f 
2 belle 185. this (a) Ca] or Lab] eſt dictio m niſicativa primi termini, ; 
"- wad work ** quo, ſicut diftio (uſque) termini, ad quem; & [a] vel lab] a. 
cipitur excluſive. | 

3. It was reſolved, That an Eſtate of Freehold could ny 
(6) Moor 393, by the Common Law begin (b) in futuro, but ought to take 
zz 423 % Effect preſently in Poſſeſſion, Reverſion, or Remainder. Aub 
Or. El. 29,254, the Difference is between a Leaſe for Life, and a Leaſe fi 
255+ 450, 585.. Years: For a Leaſe for Years may begin in futuro, but wil... 
* 5 a Leaſe for Life. As if a Man makes a Leaſe for Years u 
1 . begin at Michaelmas next enſuing, it is good; but if a Mu 
Cr. Jac. 376, makes a Leaſe for Life to begin at Michaelmas it is void by t 
. 3 And the Reaſons and Cauſes of this Difference are; 1. Vid 
Godb. 265.451. cauſe a Leaſe for Years may be made without Livery of Ad 
1Rol. Rep. 19, fin, but ſo cannot an Eſtate of Freehold without Livery, «Mr; 
110, 135,253» ther in Fact or in Law : And therefore when a Man mate n 
* a Leaſe for Life to begin at a future Day, he cannot malt 
Co. Lit. 48. b. preſent Livery to a future Eſtate; and therefore in ſuch Cal 
11 Oo. 77. a. nothing paſſes: And it was ſaid, that Letters Patents unde 
4 10, 65, the Great Seal amount to a Livery in Law; and therefore L 
Br. Parent. 29. by Letters Patents 4 Leaſe cannot be made for Life to begii im 
> Bulſtr.272, at a Day to come. 2. If any Freehold ſhould paſs preſent 
4452 ©/4 by the Letters Patents from a Day to come, then the Quen 
Hob. 171. in the mean Time would have a particular * Intereſt an 
2 1985100. Term without any (4) Donor or Leſſor, which would be: 
3 ainſt the Rules of the Law. But no ſuch Conſequent vi 
00, : low in the Caſe of a Leaſe for Years; and therefore i 
 Herl. 23. was reſolved in the Caſe at Bar that the Leaſe for three Lin 
(% Cr. Jac. was void, becauſe it was to begin the next Day after th 
I53, $63 Teſte of the Letters Patents: And if the Leaſe ſhould | 
Cr. Car. 94 good, the Queen would have an Intereſt for the 28 Dy 
1 ec. and altho the Leaſe was to begin the next Day after 
204. Teſte of it, it is all one in Law as if it had been to bey 
(4) Palm. 39. 20 or 40 Days, or. Tears to come, for the Diſtan 
2 4 Lit. of the Time doth not make an Alteration of the Law in fi 
Caſe: And in this Caſe it was agreed, That if a Man malt 
- a Leaſe for Years to A. and B. the (e) Remainder to C. 
Life, in that Caſe the Leſſor ought to make Livery to / 
and H. before their Entry, and by the Livery to A. and! 
C. ſhall take a preſent Eſtate for Life by Way of Remi 

der, by Force of the Livery made to the Leſſees for Ie 
And therewith agrees Tit. lib. 1. fol. 12. b. And in fu 
Cale a Difference was taken by ſome, between two jol 
Y Co. Lit. ( Attornies, who have expreſs Authority to take Lit 
2 and Seiſin by Deed, and two joint Leſſees in the Cale! 
ahn. 23. foreſaid who have Power to receive Livery for the Bend 

; of another by Warrant in Law; for Livery made to one 
torn. in the Name of both is not good, for be doth not pu 
his expreſs Warrant, for he himſelf only has not a Warrant," 


FFF ˙ ove Attorney: Pur in the Cale fre 


bar V. BARwick's Caſe, - __ 
Leſſees, the Livery made to one in the Name of both is 

good, for hoy two have an Intereſt in the Land before their Co. Lit. 49, b. 
Fatry, and the Live 


y. ry to one in the Name of both, makes 
maclual Poſſeſſion in both, which is ſufficient to ſupport the 
Remainder to C. And in the one Caſe the Livery is made 
v the Leſſees who have Intereſt, and in the other to him 
who made the Warrant of Attorney by his Attornies, who 
have but a bare Authority. And although Livery cannot be 
ade to one in the Name of him and of another who is ab- 
nt, whereby any Eftate of Freehold ſhall paſs to him who Co. Lit. 495 d 
i abſent without Deed, becauſe his Eſtate is only to begin 
by the Livery: Yet when a Leaſe is made to two for Years 
zithout Deed, the Remainder for Life, the Leſſees pre- 
ently have Intereſt in the Lands before any Livery made 

| therefore Livery made to one who has an Intereſt in the 
Name of him ind the other, is ſufficient to that Purpoſe. 

Note (good Reader) I have reported this Caſe, to the 
nent that the Imperfections in the Letters Patents made to 
Parwick, by which he loſt his Leaſe, ſhould be avoided 
n Leaſes, (and principally to poor Mery to be made in 


Times to come. 
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Mich. 39 & 40 Eliz. 
In the King's Bench, 


 G66DaLL's Caſe: 

lenk. Cent. NEtween Cuabert Goodall Plaintiff, and Fohn M I 

. 4 fendant, in an Ejectione firme of Lands in Ailesbum 

Seid. 1. the County of Buck. (which began Hill 37. Rot. 805.) 1 

|  Goldsb. 176, : ehen 

177. _ Defendant pleaded Not Guilty : And the Jurors gave a fh 

Godb. 299,449 cial Verdict to this Effect; Sir Fobn Packington was fel 

TA = $49 of the Tenements aforeſaid in Fee, and by his Deed inden 
175. ed, x Fulit, 35 Elis. did thereof enfeoff Robert Wor, 

Moor 708, 709. and his Heirs, Proviſo ſemper quod i præſat Johannes ii 

Poph. 99, 100. num aum] Foſt deceſſum ifſius Roberti ſolvat, ſeu fi 

faciat hæred, executor", ſive adminiſtrator” ipſius Robe 

ſumm centum marcarum legalis monet Angl', quod tun 

deinceps preſens charta indentata & ſeiſina inde habits, 

cua fit, & nullius vigoris, Robert Woodcliff did thereof t 

feoff Edward Woodcliff, whoſe Eſtate by divers mean U 

veyances Thomas Goodall the Leſſor of the Plaintiff had 

And afterwards ) Zan. 35 Elis. the ſaid Robert Wood 

died, after whoſe Death Drue Woodcliff being his Son u 

Heir, and Anne his Wife took Letters of Adminiſtration 

his Goods; by which Drue and Anne made a Lett! 

Attorney to T ho. Goodall to demand and receive the k 

100 Marks on the ſaid Proviſo or Condition, of which b 

ſaid Themas Goodall gave Notice to the ſaid Sir John 7 

kington; and afterwards, and within the ſaid Year, it 

reed between the ſaid Sir oh» and the ſaid Drue, ti 

the ſaid Sir John ſhould pay to the faid Drue but 32). 

the ſaid 100 Marks, and no more, and yet in Appestw 

for the better Performance of the Condition, that the wit 

Sum of 100 Marks ſhould be paid, and that the Reſidue! 

bove 32 l. ſhould be repaid to Sir John; upon which Sir # 

Paid within the ſaid Year 100 Marks to the faid Dru, u 

preſently all was repaid to the ſaid Sir Job; but the ſaid; 

3 accu! 


W a 


— 
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according to their eding Agreement aforeſaid : And af- 

terwards the faid Sir 7uhn did re-enter into the ſaid Tene- 

ments, ing that he had rmed the Condition, 

pon whom the ſaid T ho. Goodall enter'd and made the 
to the Plaintiff, who entred and was poſſeſſed, 

until the faid John Myat ouſted him, (without conveying 

ny Intereſt or Authority to the ſaid W/yar under Sir John 

packington) but the Jury concluded, Er i ſuper totam mate- 

num, Oc. præd ſolutio præd centum marcarum * red 

ſobannem Packington Mzilir' præſat Drugoni fact, 4 Bona 

8 legalis ſolutio in lege earundem centum marcarum, ſecun- 

am formam proviſionis præd, Furatores predift: igno- 

um: Et ſi, Sc. So that the Doubt which the Jury con- 

ctived, was only on the ſaid Payment; and whether the ſaid 

Payment, as is aforeſaid, was ſufficient in Law to give Title 

of Entry by Force of the ſaid Condition to the ſaid Sir Jahn 

ckingtos on the ſaid Thomas Goodall: And it was object- 

d on the Defendant's Part, That although before the Pay- 

nent it was agreed between the ſaid Sir 7ohn Packington 

d the ſaid Drue Woodcliff, that the ſaid Drue ſhould 

ave but 321. of the faid 100 Marks, yet Sir Fohn paid 

he whole, and Drue received the whole, and the Property 

Fall the Monies was in Drue ; and if Drue would not have 

aid him the Refidue above 32/. Sir ohn had not any 

temedy, but an Action on the Caſe (if any Action on the 

atter would lie.) And therefore they concluded that it was 

good Payment to ſatisfy the ſaid Condition. 

But to that it was anſwered and reſolved by Popham 

lief Juſtice and the whole Court, that it was not any (@) (% Co. Lx. 

erformance of the Condition, and their Reaſon was, be- 209. b. 

ue an Eſtate of Inheritance was by the Payment of the 2 Rol. Rep. 

d Money to the Heir to be deveſted out of T ho. Goodall Sab 299. 

e Aſſignee of the Land; and therefore the Condition Moor 709. 

zt to be performed in Truth by a true and effectual Pay- [enk.Cene.26r, 


DN | N 

ien ent, and not by a Shadow or Colour of Payment: And in Tp er 
ener e Caſe at Bar the precedent Agreement guided the ſubſe- Cr. Jac. 4 
he lent Payment, and their Intent was that, but the faid 32 L. Lit. Rep. 129. 
ich ould be ergoyed and kept, although more was in Ap- '3* 

arance paid; But the Eſtates of () third Perſons ſhall not () jeak Cent. 


 deveſted by colourable or covenous Payments, but by 201. 
and eſtectual Payments, as is aforeſaid. Vide 19 H. 6. 3 Gh. 100. 

20 E. z. (c) Accompt 79, & 18 E. 4. 18. where it ap- Rad. .f. 305 
ars, That Conditions ought to be performed truly and ef- Lane 434 © 
will 1  Quia factum non Aicitur, quod uon perſeverat. Co. Lic. 209. b. 


(e) Co. Lit. 129. 
2. It. 


(a Co. Lit. 
209. b. 2109. a. 
enk. Cent. 261. 
1 Rol. 471. 
Goldsb. 177, 
Paph. 100. 
Hard. 11. 


(5) Jenk. Cent. 
261 


1 Rol. 421. 
Cr. El. 384. 


(e) Lit. ſeQ. 
un. 210. 2. 


(4) Dyer 181. 
I. 30 

en 10. 
(e) Hardr. 425. 
Co. Lit. * 
(f) Lit, ſect. 
336. . 
Co. Lit. 
207. b. 


5 C Mo. 243, 207 - 
Co. Lit. 210. a. 
Hard. 95. 
Palm. 482. 


. lewas reſolved, That if all the Money had been paid 


hath convey 


. Feoffor is a Stranger to the Conveyance that the Feoffee and 


6004117 Cuſe. Parr U 


to the Heir ©) bona fade (altho Robert Wocdcliff his Father 

co over his whole Eſtate in the Land) it had 
been ſufficient. For the Heir is a Perſon expreſly named in 
the Condition to whom the Payment ſhall be made, and the 


| 

1 

[ 

| 

his Affigns made, and the Feoffor ſhall not take Notice at 
his Peril of the Validity of them, nor of the Conditions « Ml * 
Limitations annexed to them. 1 
3. It was reſolved, That as this Condit. is in the Caſe at 5 
Bar, the Feoffor could not have paid it to Goodall (b) the 
Aſſignee of the Land, for Heirs, Executors, or Adminiſtrs h 
tors were expreſſed in the Condition, and the Aſſignee not, 7 

as in the Caſe of Lit. Lib. 3. cap. Condition 18. If the Con- 

dition was, That if the Feoffor ſhall pay to the Feoffee, or 5 
to his Heirs, ſuch a Sum on ſuch a Day, there after the Death D 
of the Feoffee, if he dies before the Day limited, the Pay- 5 
ment ought to be made to the (c) Heir at the Day ſet, where 1 
this Word (ought) which imports Neceſſity in Law, was ob- x 
ſerved; And therefore in ſuch Caſe the Money ſhall not be & 
paid to the Executors. And ſo the Doubt in 12 E. 3. Cond J 
i 

or 

T. 

Re 

mg 

ma 

as; 

to 

the 

be 
cau 
tors 


7108 9. and (4) Dyer 2 Elis. 181. well reſolved: But (e) the 
Aſſignee of the Land, altho he be not named in the Condi 
tion amongſt the Perſons who ſhall pay the Money, yet he 
may well 3 the Money for the Saving of his 'Tenure, u 
ith, eadem Lib. fol. 77. So note the Difference, 
that the Money ſhall not be paid to the A of the Land 
without naming him in the Condition, for there the Payment 
oes to the Defeaſance of the Inheritance, but the Money 
all be * paid by the Aſſignee in Salvation of his Inheritance 
Mich. 23 & «4 Elis. in the Court of Wards, the Caſe v 
ſuch, Eder. (g) Randal ſeiſed in Fee of certain Lands wit 
in the County of Surry by Deed indented and inrolled at 
cording to the Statute, did covenant with John Brown, thy **" 
if the ſaid Brown did pay to the ſaid Randal, bis Hein oil , + 
75 Day Tit 


Litt. (f) 


Aſſigns 400 l. the fou of March then next following 8 
at a certain Place, that then the ſaid Edward and his He 0 
would ſtand ſeiſed of the ſaid Lands to the Uſe of Zrow Dor 
and his Heirs ; and before the ſaid Day Ew. Randal dic L 
and having Iflue a Son, made his Will in Writing, and mad: 05 
Alice his Wife, Ralph Hare, and Hugh Hare his Execuio Ur 
and deviſed the ſaid Land to his Wite during the Mina ©. * 
of his Son, and died, his Iſſue within Age, and in Ward i ei 
| the Queen; and before the Day, the Wife renounced, i np) 


took Letters of Adminiſtration. And now the Queſt 
was, to who the M ſhould be paid. And in that 

three Points were reſolved by the Chief Juſtices f 
and Dyer, and the whole Court of Wards, that is to ſa 


That in the ſaid Caſe theſe Words (Affigns) {hall be 


ftcrwards Judgment was gow for Curbbgr; Goodal 
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ly intended of the Aſſignees of the Eftate of Edw. Randal, 

or he has an Eſtate in him aſſignable, and the Law will ne- 

ver ſeek out (a) an Aflignee in Law, when there may (0 Co. Lit, 
be an Aſſignee in Fact: But if Edward Randal hat 
made a Fe in Fee, on Condition that the Feoffee ſhould 

pay the Money to the Feoffor, his Heirs or Aſſigns, Ed. 

there becauſe he departs with his whole Eftate in Fee, and 

has but a bare Condition which he cannot aſſign over, the 

Law, which will never reject any Word, if by any reaſona- 

ble Conſtruction it may take Effect, will make Conſtruction 

what Perſon will be moſt Proper as his Aſſignee in Law. to 

receive the ſaid Money; and thoſe the Law adjudges to be () Co. Lit. 
his (5) Executors, becauſe they repreſent the Perſon of the 209. a. b. _3 
Teſtator for all Goods and Chattels, and in ſuch Caſe the 


Feoffor cannot have any Aſſignee in Fact. And ſo a good (c) Br. Condi- 


Difference; and therewith F 2) (c) H. 8, 2. 4. 2. It was tion 5. Br. Ex- 

reſolved in the ſaid Caſe of Randal, that the Wife having by | Doo 5 4. Br. 

the Deviſe but a particular Intereſt in the Land, was not — 

Aſſignee of the Land within the ſaid Proviſo: So if the ſaid 

Edward had made an Eſtate for Life or Years, c. for none 

ſhall be Aſſignee in this Caſe : But when the Covenantor 

departs with his whole Eſtate, as if he makes a Feoffment 

in Fee, a Gift in Tail, or a Leaſe for Life with the Remer 

ove in Fee, in ſuch Caſe the Leſſee for Life, or Donee in 

Tail is the Aſſignee: But ſo long as the Covenantor has the 

Reverfion remaining in him, the Payment ought to be 

made to him. So it was ſaid, that if Ew. Rangal had 

made an Aſſignment of his whole Eſtate in Part, as long 

u any Part remained with Ew. Randal, the Tender ought 

to be made to him or his Heirs, 3. It was reſolyed in 

the ſaid Caſe of Randal, That the Tender ought to (4) Lir. ſect. 

be made to the (4) Heir, and not to the Executors, be- 339. Co. Lit. 

cauſe the Heir was expreſly named, which excluded Execu- (co. 449. ES 

tors and Adminiſtrators. Et (ce pre ſſum facit .* tacitum. &. Lit. 210. a. 
4 It was reſolved, That although in the Caſe at Bar no 183. b. Larch. 

Title was found for the Defendant, but he is as a meer n 

Stranger, yet the Court in a ſpecial () Verdict, will never H Jenłk. Cent. 

doubt but of that only whereof the Jurors have conceived a 262. Hob. 5. 

Doubt: And therefore foraſmuch as they rely and conclude 8 = 

on the Payment, whether it be a good —— of the Cr. Car. 22,392. 

Condition or not, the Court ought not to give Judgment 458. Roles. 

ee reſolyed that which the Jurors have referred to 35 Gage 

their Confideration, - and all other Matters ſhall be intended Salk. 249. 

and ſupplied, but only that which the Jyrors have referred 

to the Confideration of the Court. And fo it was * 

N. 30 & 31 in B. R. between (g) Scovel and Cabel: ng ) Moor 268. 


tho. 


| The Counteſs of Northumberland's Caſe. PartY, 


the Plaintiff: On which Judgment the Defendant brough 
a Writ of Error in the Exchequer-Chamber: And all the 
l. cap. 8. Court on Argument and Dehate of the Caſe there again 
| did concur in Opinion with the Juffices of the King's Bench 
and affirmed the Judgment. And fo this Caſe was reſolved 

by all the Judges of England, 


Mich. 39 & 40 Eliz. 
In the Common Pleas. 


The Counteſs of Northumberland Cafe, 


. T1408. 48, Flas and the Countels of Nortbumberlond (4) bis Wi 
2 Sir Thomas Cecit Knight, and Dorothy his Wife, Wi 
Cr. El. 518. {iam Cornwallis Eſquire, and Lucy his Wife, and the Lady 
Danvers, Daughters and Heirs of the Lord Latimer, brought 
a Quare Impedit againſt Hall and others, who edel 4 
a Releaſe of William Cornwallis pending the Writ ; Jud 
ment of the Writ; and thereupon the Plaintiffs demurr 
% DoR.pl.64. And it was adjudged that it went in Bar (V) but againſt Vi 
> ol. 41 lam Cornwallis and his Wife, and the Writ flood for the 
Tr. Kl. 65, 518. others: Vide 45 E. 3. 10. 4. in the Caſe of (c) Ward. Et 16 
2 Co. 68.3. 7g, That in all Caſes of a Thing intire, and in the Realty, 
A as Preſentation to a Church, Wardfhip of the Body, Qc. the 
Fitz. Gard. ioo. Releaſe of one ſhall enure to the Benefit of the others. The 
— Gard. 13. jt was moved, That the Declaration was inſufficient for the 
2 Plaintiffs in their Declaration intitle themſelves, that the 
n ſaid Lord Latimer was ſeiſed of the Advowſon in Fee, and 
ted the next Avoidance to Dean Carew, and afterward 
the Church being void, Dean Carew preſented, and fo con- 
vey the Deſcent to them without alle g any Preſent- 
ment in the Lord Latimer or any other but only in 
(a) Cr. El. 518. * h A id 2 his 
Area 53, b the Grantee of the next Avoidance; and whether thi 
2 Rol. 377,37% Preſentment was * Title for the Grantor, and bi 
6 Co. 5, bb Heirs or not, was the Qu 


ueſtion, And it was adjudged that 


e . it wan (4) fuffictene Tide. for be doth it inthe Right . 
* 5 | | it 
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Title of the Grantor, and therefore it ſhall ſerve for him to 


make a Title in a Quare Impedit. The fame Law of Leſ- 

ke for Years, Leſſee for Life, Tenant in Dower, Tenant by 

the Curteſy, Guardian, Tenant by Statute Merchant, Sta- Antea 57. b. 
ple, Oc. and this agrees with divers Opinions in 7 E. 4. 20. 97.b. 6Co.57.b. 
22 E. 4. 9. B. 16 H. ). 18.4. 9 H. ). 23. Br. Quare Impedit 
122. 23 Eliz. Dyer zoo. And true it is that it is a common 
Learning in our Books, that where Tenant for Years, or 
for Life, brings a Quare N he ought to alledge Sei- 
fin in him who has Fee, & hoc regulariter verum eſt. And 
yet Preſentations by themſelves ſuffice, as appears 8 H. 5. 10. 
And this Reſolution doth not oppoſe that Rule; for the 
Preſentation of the Grantee of the next Avoidance being 
made in the Title and Lang of the Grantor ſhall ſerve as 
well for him, as his own Preſentment, and is tantamount. 
As if Grantee for Years of a Seigniory, or Guardian, get 
22 * * ed ſhall oy good 2 him in 
Reverſion, therewi rees F. N. B. 179. J. 45 E. 3. 
26, 11 E. z. Aſe 86. Allo ft is held in our Books, That if n 
Preſentment be alledged in the Leſſor or Donor, and alſo in Cr. El. 518 
the Leſſee and Donee it is not double, for the Preſentment Doct. pl. 146. 
of the Leſſor or Donor is only traverſable. And fee for 
both theſe Points 18 E. 3. 15. 24 E. 3.37. 40 E. z. 10. 
42 E. 3. 4. 33 H.6. 32, 33, 34. 7 E. 4. 20. 9 H. 3. 23. 18 
2 Phil. & Ma. Dyer 106. Note a Caſe adjudged in which 
was Diverſity of Opinions in our Books, in which the Law 
is now well reſolv | 


Paxr Y, 


_—_— 4 


In the Common Pleas, 


Bux Caſe. 


{E026 DEtween Webber and Bury in an Ejectione firmæ, a f 
5 b 8 B cial Verdict was 8 a * between Fury 
z. Leon. and his Wife, cauſa frigiditatis, and that the Wife 
— "ay f for three Years after the Marriage remanſit virgo intacta 
79. pl. 4a Propter tuam impotentiam generationis in viro, & 
d. 185,186, _ vir fuit inaptus ad generandum. And in this ſpecial 
pay erdict all the Examinations of the Witneſſes on which the 
Judge in the Spiritual Court was moved to give his Sen- 
—_— and which were dif = = the Lamm Cafe by which 
the perpetual Infirmity Diſability of Bury ad generan- 
dum was maniteſt (which were not — in a former Ver. 
dict, on which Judgment was given) by which it was pre- 
tended, that by 'Reafon of his perpetual Impotency, the 
Ifue which he had by the ſecord Wife ' was illegitimate; 
and that was the Doubt in this Cauſe which the Jury con. 
ceived ; And it was adjudged, that the Iſſue - Bo ſecond 
Wife was legitimate; for it is clear that by the Divorce 
cauſa friglaitatis the Marriage was diflolved à vinculo ma- 
trimonii, and by Conſequence each of them might marry 
again. Then admitting the ſecond Marriage was voidable, 
yet it remains a Marriage until it be diſſolved; and-by 
Co the Iflue which is had during the Coverture, 
if no Divorce be in the Life of the Parties, is lawful. Seo 
36 Af. 10. 39 E. 3. 32. 28 H. 8. Baſtardy 44. Brafion, lil. 
2. fol. gz. 12 H. J. 22. 22 E. 4. Conſultation 5. Et ſemper 
præſumit pro legitimatione Puerorum, eg filiatio non por 
ow 42 Probari, and a Man may be habilis & inbabilis diverſis 
Co4-b.. Femporibus, And therefore (notwithſtanding the Depoſi 
{8 tions by which a natural and _ Inability 'before 'the 
firſt Sentence was dif] gled) Fur f. was given that the 
Iſſue was lawful — to the firſt Judgment given. And 
on this Judgment à Writ of Error was brought, and after 
many Arguments and great Deliberation, the ſaid Judgment 
was affirmed by Pop ham Chief Juſtice and the whole Court, 
Wa ET? | h, 


| 
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Mich. 40 & 41 Eliz. 
In the King's Bench, 


FLOW EN. Caſe. 
Lea. Flower was indicted on the Statute of 5 Elis. i 
L for Perjury in giving falſe Evidence to the Grand In- Rol. Reh. I),. 
veſt at the Seſſions held at Visbich, &c. on an Indictment 8 5. 101. 
of Riot, and the Indictment was removed into the King's FR 
Bench and the Taid Flower was by Judgment of the Court 
diſcharged of the Indictment; for the Statute, of 5 Elia. 
cab. 14. has two Branches: The firſt is Air Procurers o pads 
berjury, and that in Matter depending in Suit by Bill, Writ; J. Igſt. #64: .. 
ion, or Information; To that a Procurement of Perjury on W 

an Indictment is out of that Branch. The ſecond. h 
{on which the {aid Flower was indited) is enacted againſt 
them who commit Perjury by his or their Depoſition in 4- 
fy of the Courts above mentioned, or being examined in per- 
ſetuam rei memoriam: And altho' this Clauſe be general 
ind not reſtrained by any Words to ſuch particular Suits; ; 
vs, by Bill, Writ, Action, of Information, as the firþ -— = 
was, yet in good Conſtruction this Branch ſhall have Re- 
ference w tho Keft, and ſhall be expounded by it, and ſo one 


* * 


Part of the AQ ſhall Ca) expound the other. For otherwiſe ( Co. Lies "BY 


the Party who commits the Perjury on an Indictment will 381. . 2 Co. 
be poiſed by his Branch; and he who ſuborns and pro- 8 1 
cures him to commit the Perjury will paſs with Impunity; Godb. 324,432. 
which will be againſt Reaſon, and the Meaning of the Ma- 2 Rol 485 
lers of the AR. he ſome ſay, Quod plus peccat aut bur 

quam ator, And To it was adjudged in Monday's Cale in 

the Ks Bench, Mich. 36 & 37Z1i%. And the like Judgm. was 

given Tin. 39 Elis. in che Kings Bench in Cale bt Perju- 

„ uppoſcd to be committed on an Inditment of Felony. 


Wo 


03 


? 
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Hill. 40 Eliz. 
In the Common Pleas. 


Rooxe's Caſe. 


4 Inft. 275: IN Replevin in the Common Pleas by Rooke againſt V. 
— thers ; the Defendant juſtified the Taking by Authority 
of a Commiſſion of Sewers directed to B. S. and others, to 
IE furvey all Walls pront in the Commiſſion) in the River of 
5 . — the of Kent and Eſſex, becauſe 7 
arter, c. was ed to every Acre for Repairing of a 
| «0x4 rig Bank, Ec. for boy Non- arr of which Re took the 
13 Co. 36. Cr. Diftreſs; to which the Potaci replied, Of his Wrong, 
- Jac-336-2Bullt. without ſuch Cauſe. And the Jurors found the Commiff. and 
"$24 fx, the Stat. of 6 H.6.c. . & 23(a) H.8. c. 5. And that the Com- 
9 miſſion. did impanel a Jury to inquire of Defaults, who pre- 
ſented that ſeven Acres of Meadow in which the Diftreſs 
was taken was next adjoining to the River; arid that the 
Bank of the River was 2djoining to the faid ſeven Acres, for 
Which they taxed Carter to pay $5. for every Acre: And 
the Jury further found, that the Occupiets of the faid ſe- 
(b)2 Rol. Rep. ven Acres (Y) had uſed always to repair the faid Bank, 
239. ſometimes voluntarily, and ſometimes by Preſentment. And 
further that divers other Perſons had Lands to the Quant! 
ty of 800 Acres. within the fame Level, and ſubject to 
Drowning, if the ſaid Bank be net repaired : And whether 

this Aſſeſſment of the Owner of the Land next adjoinin 

only, without any Aſſeſſment of the others, who had L 
ſubject to the like Danger of Drowning, was lawful or not, 
"3 —. = Queſtion, And in this Caſe three Points were te- 
lved : * ad | 

1. That the Finding of the Repairing, c. by the Oc 

cupiers of the ſaid ſeven Acres was not material, becau 
| (+) 2 Rol. Rep. the (c) Occupiers might be Tenants at Will, or other par 
289. ticular Tenants, who can't by their Act bind him who 

has the Inheritance, oy A 

(d\roCo.139.2.. 2. That the Commiſſioners ought to tax (e) all who are 
IRol. Rep. 32. in Danger of ws damaged by the not Repairing equa! 
cr le ze. ly," and m who has the Land next adjoining to the 
N. lac. 336. River only 3 for the Statute of 6 H. 6. cap. 5. he” 


* 


do g.... 
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els 


Parr V. Rooxe' Caſe, . 
the Commiſſion of Sewers is formed and ſpecified; has pte- 
ciſe Words in the ſame Commiſſion, That no Perſon of any 
Eſtate or Condition ſhall be ſpared, Ira quod aliquibus te- 
c. diviti vel path C. 4 


nentibus terrarum ſive tenementorum, es 


65 2 Co. 23. b. 


Co. 13. a. 14. a. 
: Co, e 

6 iſſioners to do according to 06d, ob. 25. 
eir Diſcretions, yet their Proceedings ought to be limited & viſtr. 318, 


and bound with the Rule of Reaſon and Law. For (e Diſ- F 15. . 


quity and colourable itt 2 
Gloſſes and Pretences, and not to do according to their 198: Callis * 
Wills and private Affections; for as one ſaith, 7alis diſere 17g. Hr Hob, 
tio diſeretionem conſundit. And Walmeſley Juſt, held, and 146. Cr. fac. 
it was not denied by any, That if the Owner of the Land $36.3Balſt.12Q 
was bound by ( Preſcription to repair the River-Bank, 1 
that yet on ſuch Commiſſion awarded, the Commiſſioners 9 Co. 14. b. 


ought not to charge him only with the Whole, but ought Co. Lit. 10. 4. 


to tax all who had Land in Danger: And to this Purpoſe . % 766. b. 


the Statutes were made; for otherwiſe it might be that (ff = * 


. would be 7 before EY op 140. 2. Calis 
could repair the Bank, and that appears by the Wor ct. 1 

5 Starutes wherefore Judgment was given for the Plains 8 6081 
U 


Trin. 40 Eliz. 
In the Common Pleas. 


| PENRUD DOC Caſe. 
Hilx 37 Elin. PR a quod —— between Henry Clark Plaintiff, and 
Ks cn I Edieard Penruddock and Mary his Wife Defendants 
on a Writ of Which was adjudged in the Common Pleas, and removed by 
Error, Jenk. aWrit of Error into the King's Bench, Hill. 37 El. Rot. 38). 
Oro 260. oz, the Caſe was ſuch; John Cock 2 Oct. anno 1 Mar. built on hn 
203, &c. Cr. El. own Freehold an Houſe in $*. John's Street in the County 
234. 9 Co. 53. b. of Midd ſo near the Curtilage of the Houſe of Thomas 
Chichely, that domus illa ſuperpendet, Anglice, doth hang 

over magnam partem, videlicet 3 pedes Curtilagii pred, &c. 

And afterwards ohn Cock conveyed the Houſe which he 

had ſo built to Penruddock and his Wife; and Thome 

Chicheley to whom the Nuſance was done, conveyed his 

Houſe to the ſaid Clark the now Plaintiff. And the Plaintif 

in his Quod permittat (which he brought) proſternere di 

mum fred”, declared that the ſame Houſe ferperpenidet 

tres peaes curtilagit prædiſt, ſic quod aque pluviales de ei. 

dem domo deſcendentes, ſolum ejuſdem curtilagii conterum, 

ac magnopere, ac indies magis magiſque conſumunt & 4- 

vaſtant, ac ea ratione curtilag pr ed” quolibet pluviali ten. 

e humettat' & inundat exiſt, quod prædict Henric in. 

abit in codem meſſuagio, nullum þrofic' & eaſiament di 

eodem curtilagio percipere poſfit, ad nocumentum liberi tent 

Freaitt in eiſuem. And the firſt Queſtion was, if the Writ 

of uod permittat lies in this Caſe for the Feoffee or not: 

And it was objected, that when a Wrong and Injury i 

© {s) 4 Cor 1.b.. done by levying of a Nuſanco for which an Action lies, that 
(0.4091! ihe who bas the Frechold to which the Nuſance is dove 
Do. pl. 3138. conveys it over, now this Wrong is remedileſs; as if the Lord 


| 94 1 incroaches Rent of his Ten't, the Tenant cannot avoid this 

Co. 34. . Wrong in an (2) Avowry, but in an Afiſe, (4) or a Ceſſarit, 
Deck pl. 318. ora Ne ſc) injuſte veæes, he may. But if the Ten't to whom the 
NB. c Wrong is done enfeoffs anothar, his Feoffee ſhall never * 


pare V. PN RUBBO CN Caſe, 101 
this Wrong; for he ſhall take the Land in the ſame Plight as 
it was given him, and that appears by 33 E. 3. Avowry 255. 
g 18 E. 2. Avow. 21). C4 E. z. Avow. 201. Alſo if a Man 
be ſeiſed of Land to which Common is appendant, and he is 
diſleiſed of the Common, upon which he brings an Aſſiſe, and | 
afterwards enfeoffs another of the ſaid Land, the Common is | 
extinct for ever; and therewith agrees 4 E. 3. wherefore they 
conceived that the Feoffee ſhould not have the ſaid Q per- 
mittat to avoid the Wrong and Nuſance made in the Time of 
his Feoffor. But it was anſwered and reſolved, That the drop- 

ing of the Water in the Time of the Feoffee is a new Wrong, 
bt at the Permiſſion of the Wrong by the Feoffor, or his Feof- 
ſee, to continue to the Prejudice of another ſhould be puniſhed 
by the Feoffee of the Houſe to which, &c. And if it be not 
teformed after Requeſt made, the Q permittat lies againſt | 
the (a) Feoffee, and he ſhall recover Damages, if he do not () Jenk. Cent. 
reform it, but without Requeſt made, it doth not lie againſt 2 an] 
the Feoffee, but againſt him who did the Wrong it lies with- 2 Boiſe 46 4 
ut any Requeſt made, for the Law doth not require any(Þ) 2 Inf. 405. 
Requeſt to be made to him who doth the Wrong himſelf: And 3. Iaſt. 204. 
this Caſe is not like any of the Caſes which have been put on 333. 
the other Side. Vide 44.3. c 4 E. 3. 36.4:b. 5 E. 3. 43. where Gr. El, 191. 
it appears that the Feoffee ſhall have a Howe permittat of a 5 * F 
Nuſance levied in the Time of the Feoffor : And with this (4) Cr. El. 269. 
judgm. agrees a Judgm. given by Sir Chriſt. Wray Ch.Juft. 5 2 Bulltr, 16. 
and the whole Court of King's Bench, Mich. 24 C25 His. Co. 5. a. 
where the Caſe was; John (4) Rolf the Father was ſeiſed of (4)Rolf's Caſe, 
a Houſe in Hemelhumſtead in Fee; and Ric. Rolf the Father 8 — 
was alſo ſeiſed of a Piece of Land on the South and Eaſt Parts Moor 3 75 : 
adjacent to the ſaid Houſe, and Ric. Rolf built a Houſe on his 
liece of Land aforeſaid, ſo near the Houſe of the ſaid Fohn 
Rolf, that the Eaves of the ſaid Houſe did hang over Part of 
the Houſe of the ſaid John Rolf, ſo that the Rain which de- 
kended from the ſaid Houſe of the ſaid Ric. Rolf fell on Part 
it the Houſe of the ſaid J. Rolf, and afterwards J. Rolf died, 


and his Houſe deſcended to his Son, and afterw. the ſaid Rich. 


led, and his Land deſcended to his Son, who on Requeſt made 
by t elad John the Son, did not referm the ſaid Wrong, but 
ufered the Eaves of his Houſe to hang over the Houſe of Joh: 
lf the Son for a certain Time; the Wall of the Houſe of the 
ud J. Rolf the Son became rotten, c. upon which Matter 
ohn the Son brought an Action againſt Rich. the Son, upon 
hich Rich. the Son did demur in Law; and it was adju 
at the Action was (e) maintainable, becauſe the Def. on Ne- (e) Moor 118, 
peſt made, did not reform the Nuſance which hisFath. made, ao 2 
at ſuffered it to continue to the Prejudice and Damage of the Cr. 2 
Son and Heir to him to whom = Wrong was done. Vide 
E 4. 13. 3 E. z. Voucher 272.20 AP. 18. 19 p. 6. 
d with this Judgment in the _— Caſe agrees the | 
after 199. J. & F. N. B. 124. H. And the Stat. of Weſt. 2. % C-55-a 
(7) 24. by which it is enacted, Quod /f rransferar domus, ö. Lit. 54 b. 
murus, 


3 Pzxxvpbocks Caſe. Parr V. 
murut, &c. in aliam perſonam, breve non denegat, [ed i; 
cætero, cum in uno caſu concedit' breve, in conſimili caſu fi. 
mili remedio indigente, ſicut prius, fiat breve. Et [i hu. 
Juſmnodi levata ad nocumentum —_— in aliam perſ;. 


nam, de cæterò ſiat breve. By whic it appears, T 
Writ in our S well lies, = fo it was Red 18 — 
Common Pleas, that the Quad permirtat in the Caſ 
(Cr. El.251, did well lie. Yide 14 El 1 
4 , "pe dot: Fu 14 His. Dyer (a) 319. Madam Brown's 
$ Leon. 103. . nee. 31 Elis. Rot. 493. between (5) Heſwicb 
Dyer 319, 320. and Cumden in the King's Bench : On which Judgment in 
au a Caſe at Bar Peuruddock and his Wife brought a Writ of 
— rror in the King's Seuch, where Pep ham Chief Juſtice 
6% Moor 353, and all the Juſtices of the King's Bench did concur in Op 
2 "4 nion GI Juſtices of the Common Pleas, as to the Point 
_ 2 judged : And it was moved in the King's Bench, If 
Noy 8. . bog Feoffee might abate the Nuſance as the Feoffor himſelf, 
N 1 as well in 2 Hands of the Feoffee who did not the 
1 Rol. Rep. —_— as in the Hands of the Tort-Fefor himſelf; and if 
— the Feoffee of the Houſe to which the Nuſance was made 
Buſt 197. a do it, (if be might do it) before he had ſome ſpecial 
2 Rol. 144, TCJUEICE, 48 1M the Ing o the Water, or if he ought to 
ks : Ray till he 4,5 pr Prejudice, And Popham Ch. Juſt. held 
Cr. Jec. 555; that in both Caſes, the Feaffee might (c) abate the Nuſance, 
254.5; and that before any Prejudice, for it is reaſonable tha: i 
lenk. Cent. 260. l Pre vent his rejudice, and not ſtay til it be done, 
which was by the whole Court. And afterwards the 
Judgment was affirmed : And ſo this Caſe was adjudged 
by all the Judges of Zrgland. 
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Paſch. 4x Eliz. Roz. 513. 
WinpsoR's Caſe. 
N a Luare Inbedit by A. Windſor againſt the Arch- Co. pc. 487. 
[bt rb, Honea En 


de had a Manor to which the Advowſon of two Parts of — | 
the Church was appendant, end that the Defendant had à 637. 

Manor to which the Advowſon of the third Part was a 2 b. 
tant; and on the Declaration, and the Bar, the Caſe was Lit. Rep 304. 

ſuch : The Plaintiff had the Advowſon of two Parts, and the 

Defendant of the third; the Plaintiff preſented once, and 

the Incumbent died, and afterwards he preſented in the 

Time of E. 6. Parry who was admitted, inſtituted, and in- 

dufted ; And afterwards in the Time of Queen Mary he 

vas deprived, becauſe he ſuit conjugatus, and a Favourer 

of the Religion : e Ed. 6. and the Church being void 

by his Deprivation, the Defendant preſented his Clerk, who 

ves admitted, inſtituted, and induQed, & remanſit in E-. 

eſis uſque 1 Elis. and then deprived by ue and others 

of the High Commiſſioners, and the firſt Sentence declared 

and adjudged to be void, and Parry the firſt Incumbent re- 

ſtored to the ſaid Church: And a ards the Defendant's 

Llerk ſo deprived died, and then Parry died, and the De- 

kndant preſented as in his Turn, foraſmuch as his Incum- 

dent was deprived, and Parry the Incumbent of the Plain- 

uf reſtored, by whoſe Death the Church now becomes 

od; upon which the Pl. did demur in Law: And it was 

judged againſt the Pl. And in this Caſe it was agreed, If 

two have Title to preſent by Turns; and one preſents, who 

k admitted, inſtituted, Cc. and afterwards is deprived for 

Crime or Hereſy, or any other Cauſe, yet be ſhall not pre- 

ent again, but it ſhall ſerve for his (2) Turn; 80 if he pre- () 2 Rol. 347. 

ents a meer Lay-man,who was admitted, inſtituted Sc. altho' Cr. El. 687. 
tbe declared by Sentence that he was uncapable, and there- fh 167 

re void ah initio; yet becauſe the Church was full till the (+ ) 2 Rl. 347. 

dentence declaratory came, therefore, altho' this Depriva- Hob. 148, 149. 
on relates to Cane Fa ſe, yet it ſhall ſerve for hisTurn, be- 

uſe it was but voidable, as in the Caſe of Litt. If the (c) eri: 79. b. 

cord marries his Ward within Age of Conſent, and after- Lit. ſect. 103. 
ds he diſagrees to it, now it is no Marriage ab initio, yet 


/ , 


. WindsoR's Caſe, Party; 
) Co.Lit., he ſhall not (4) marry him afterwards. 80 2) H. 6. 
=>. Ga Gard. 118. If the Guardian marries his Ward, and after. 
Jos. wards they are divorced cauſa præcontractus, yet he ſhalt 
2... aww * Marriage of him again. But when the Admiſ. 
Vide 23 Eliz. fion and Inſtitution are meerly void, then without Doubt it 
Dyer pl. ult. ſhall not ſerve for a Turn, ab if his Preſentee had been ad. 
mitted, inſtituted, and inducted, but he had not ſubſcribed 
r Nep. 3. to the (v) Articles, c. according to the Statute of 13 Elis. 
6 Cos. . whereby in ſuch Caſe the Admiſſion and Inſtitution and 
2 Jones 19. Induction are void; 23 Elis. (c) Dyer pi. ult, But in the 
| CHD — tincĩ pal Caſe, although the Defendant's Clerk was Parſon 
Fer. ). or the Time to all Purpoſes, and during the firſt Deprivs- 
_ Cawley22. tion Parry was not Incumbent; yet when the ſecond Sen- 
00 Dyer 377. tence came, then Parry was Incumbent again by Force of 
FAnderſ. 183, his former Preſentation, Inſtitution and Induction, and need- 
Hob. +68.) ed no new Inſtitution, Sc. And by Force of the ſecond Sen- 
Gr. El 680. tence the Preſentce of the Defendant was removed, and 
Parry reſtored ; Then when Parry died, who was the laſt 
Preſentee of rhe Plaintiff, the Defendant ſhall preſent as in 
his Turn, for the Preſentation which he made now on the 
Matter, during the Life of Parry, being the ſecond Pre- 
ſentee of the Plaintiff, cannot be in his Turn, when Parry 
8 died Incumbent by Force of the Plaintiff's Preſentation: But 
te) 2 Rol. 347. if Parry had died (c) before the ſecond Sentence, or had 
5 El. C87. not reverſed the former Sentence, then, the Defendant had 
Wer. had his Turn: And note, that the Writ was ad (d) Zed 
10 Co. 135,136. lam, and the Declaration was de advocatione duarum par- 
Co. Lit. 17. b. e522; and well. Vide Dyer 6 E. 6. (e) 58. B. FE. N. Z. 39,0; 
' Pide Trin. 14 Eliz. Rot. 1060. in the Common Pleas, and 
pla4 b. Hill 38 Eliz. Sir Thomas Stanhop's Caſe in the Comm 
CES 17 8 Pleas : And I conceive that the Writ ought to be () gene- 
(f) FN 6B. ral, as F. N. S. and divers other Books are; but the De- 
33. 8. claration ought to be according to his Title, 
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Trin. 43 Eliz. Rot. 1084. 


IN THE 
COMMON PLEAS, 


HUN GAT EV Cafe. 


Ungate (a) brought an Action of Debt on a Bond againſt N 
Meſe and Smith, the Condition of which was to per- 2 El, $85. 


rm the Arbitrement of two, between the Plaintiff of the 1 Rep.87. 


ne Part, and the Defendants of the other Part; ita quad oY . 

rr pred” fiat & deliberetur utrique partium præ- ment 182, 183. 

itzorum before ſuch a Day: And the Defendants pleaded 

at before the Day the Arbitrement was made, but was 

klivered to the Plaintiff, and Meſe one of the Defendants, 

nd not to the ſaid Smith; upon which the Plaintiff de- 

um d. And 2 ment was given againſt the Plaintiff, 

Ind it was reſo on that ſometimes this Word (uterque) is 

ſcretive and ſeveral, and ſometimes collective, and con- | 

ned: As if two or three be bound in a Bond, (b) & - (6) 2 Rol. 148. 

zue eorum, this Word utrumque makes the Bond ſe- - Bulſtr. 70. 

ml, as it is held in 28 (e) H. 8. Dy, 19.5, But in the Caſe G. Hl.. 18. 
Bar it ſhall be taken collective. And the Rule to know Dy. 310. pl. 80. 

d what Senſe it ſhall be taken, and when it ſhall be taken (e Dyer 19. 
der (4) ſeverally or * jointly is to conſider the ſubject F ; dt = 
tter, and to make Conſtruction according to Congruity (4) Cr. El. 797. 

22 and 3 evitetur ab brag, as in 72 Caſe of Moor 260. 
. 6. 7. the Condition of a Bond was, / uterque eo- , .. . 
eil. the Obligor and Obligee, ſteterit — Ro- Nr 

rt Bozom, Qc. and it was adjudged that each of them 10. bd. 
bound pro parte ſua, and not one for the other; ſor 

at would be abſurd and unreaſonable, And in the Caſe at 

i, foraſmuch as each of the Parties is ſubje& to Penalty and 


Fage, it is Reaſon that the Apbirrem, gad be delivered 
« 


5 . e . jo 
SY 


HuncartE's Caſe. Parry 

the Parties, to the Intent that they might per. 
and avoid the Danger of Breaking of i. 1 
that if two bo of one Part, and two of the other 

the Words are (as above) ita d deliberer' uri, 
e Delivery of the Arbitrement to one of 

to another of the other Part is not ſug. 

is to be intended of the whole Part), 
within the Penalty and Danger as the 0. 
much as the Arbitrement was not deliver- 


to the ſaid Smith, Judgment was given againſt the Plaiy 
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In 


© Trin. 42. Eliz. 
In the King's Bench, 


BAKER'S Caſe. 


[Pon Evidence in an Ejef?. firme, between (a) Middleton (e Ci. Ex 
and Baker, it was reſolved by the whole Court, That 9 
if the Plaintiff in Evidence (5, ſhews any Matter in Writing, 
or of Record, or any Sentence in the Eccleſiaſtical Court, 
won which 4 Queſtion in Law arifes, and the Defendant 
offers to demur in Law upon it, the Plaintiff cannot refuſe 
to join in Demurrer, (c) but he ought to join in the De-, (c Co. Lit. 
murrer, or wave his Evidence. So if the Plaintiff produces 2 f 
(i/Wirnefſes to prove any Matter in Pact, upon which a -Que- beef pts 
tion in Law ariſes If the Defendant admits their Teftimp- (Bek pl 113. 
ry to be true, there alſu the Defendant may demur in Law 
ion it, but then he ought to admit the Evidence given 
e Haintiff to be true; and the Reafon thereof is, That 
Matter in Law ſhall not be put to Lay-men. So may the 7-) Cr. EI 752. 
Paintiff demur upon the Defendant's Evidence, mutatis uu. Go. Lit. 72. a. 
dis: But if Evidence be given for the (e) King in an OS | 
Information, or any other Suit, and the Defendant offers to 908 fl 1. 
iemur upon it, the Kipg's Counſel ſhall not be compelled Co. Lir. 22. . 
Þ join in Demurrer, but in ſuch Caſe the () Court aughr 2 2 
o direct the Jury to find the ſpecial Matter, and upon that Dyer 53. pl. 8. 
dey ſhall adjudge the Law, as it 4 — 34 H 8. 62 1 Mod. 
Der 53. but that is by (Y the King's Prerogative, who F end 24. . 
fo may wave (i) a Demurrer, and take Iſſue at his Plea- PET 85. a. 
Nota me 236. a. 


b) Co. Lit. 
55 2, x 
vR. pl. 11& 


Mich, 
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Mich. 39 & 40 Eliz. 


In the Common Pleas, 


Bovtsrox's Caſe 


ö Been Boulfton and Hardy it was adjudged in the Con, 
(a) Cr.El.547, 32 Pleas, That if a Man makes (4) Cony-boroughs in his 
548. Moor420, own Land, which increaſe in ſo great Number that they 
2 5. deſtroy his Neighbours Land next adjoining, that hi 
1 Jones 356. Neighbour cannot have an Action on the Caſe againſt hin 
Yelv.104 who makes the {aid Cony-boroughs ; for ſo ſoon as the Co- 
- 2 <a nies come in his Neighbour's Land he may (Y) kill then, 

d. 122,123. for they are ſeræ nature, and he who makes the Cony- 

Weil. e has no Property (c) in them, and he ſhall not be 
5 £3 ms iſhed for the Damage which the Conieg do wherein hs 
: Leon. 7. pe Pro and which the other may lawfully kill 
Ge, 58. And it was reflred In this Cale, That noos may new © 
2 . rect a (4) Dove-cote hut the Lord of a Manor, and if ay 
J err, dp it, he may he puniſhed in the Leet, but no Action on the 
$21, 453- Caſe lies by any particular Man, for the (e) Infiniteneſs of 

1 1 Actions that may be brought: And of ſuch Opinion, as to 
139, 265. © the new Erection of a Dove-cote was Sir Roger Manwol 
Cr. Jac: 332, Chief Baron, and the Barons of the Exchequer in the Ex 


Z 7 — che quer- Chamber. 


22 Lal. Rep, 3 4» 5, 30, 31, 32. Poph 141. (e) Cr. Car. 388. Antea 73. 2. 
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' Hill 43 Eliz. Rot. 1807. 
In the Cain Pleas. 


 Arven's Caſe. 


Ejeftione firme by Smith againſt Alden; (a), the De- 
fendant pleaded that tha Tenements in which c. were (s) 3 78. 

om, Parcel of the Manor of Odi bam in the County of Sourhamp- (r El. 8:5. 
is n, Sc. quo guidem maneriumeſt de antiquo dominice, Sc. Hob. 4). 1Rol. 
hey und demanded Judgm. if this Court would take Conufance ; . 2 
his "= which the Pl. did demur in Law: And it was obje&- meſne 7. 
him | that this Action was but in the Nature of Treſpaſs, and + laſt. 270. 
Co- WI that in old Time, in it the Term was not recovered, but by a 
en, eh againſt him in the Reverfion; and in 5) Treſpaſs for pac. Fl. F.. 
ony- WM breaking of a Cloſe and Felling of Trees, ancient Demeſne 2 lat. 397. 
t be Ys no Plea, as it is adjudged in 46 E. 3. f. l. Alſo Lands in * 8 
n he ucient Demeſne ſhall be c) extended by Elegit, becauſe the h. ———_ De- 
kill, N rechold doth remain as it was before, and yet the Intereſt meſne 33. 
we- the Land is charged by this Execution, ) H. 7. 1. But it 88 = == 
au anſwered and refolved that the Plea was good. 1 Ro, 888. 
the 1. Becauſe the common Intendment is, that the Title and 2 And. 178. 
4; of Might of the Land will come in Debate, as in a Replevin, —— | 
as to "4 Writ (e) of Meſne, in a Writ of () Ward, in Accompt thob, , S Co. 
a againſt Guardian in Socage, ancient Demeſne is a good 77 bDoXpl.51 
Exe, for the Appearance and common Intendment that the * y 5 * 

Kealty will come in Debate, 21 E. 3.10 40 E. 3. 4. 46 E. 13% 33. 2 Rel 

1. So in Accompt againſt a Baily, for it is brought for Rep. 181. Ce, 

be Iffues and ts of the Land, which is ancient De- C. 9. Palm, 


- 


elne, which ought to be determined in the Court of an- A Noe 108. 
ent Demeſne. Nate 21 E. 4. Ancient Demeſhe 6. 1. Cr. El. 826. 


in this Action of Ejettrone firme, the Plaintiff ſhall Hob. 27, 1Rol, 
mer the Poſſeſſion of the Land, and ſhall have 286 J 
cution alſo per habere. facias polſeſſionem, and Br. ancient Be- 


ot like an Execution by Blegit 3, for there no Judg- Mcſne 47, 


4 Inſt. 270, 
laſt, 270, (f) Hob. 47. 1 Rol. 322. 55S E. 3. J. b. 2. 2. Br. ancient (e) 1 Rol. 322, 
Hob. 47. 2 Brownl: Rag. I Ral. * E. 3, 2. 8. 4 Inſt. 270. Demeſue 7, _ 


18 ment 


A luſt. 397. 


p * 1 ws p 


. | Ar DN Caſe: Parr V. 
ment is given to recover the Poſſeſſion of the Land in a 

Court of cord, but only Execution done the Sheriff 

(s) Hob. 47.48. in the Country: But in an Aſſiſe brought by Tenant by Z 
"— ooh ; legit (a) ancient Demefne is a good Plea, as it is held 224 
Daa pi. 1. 45. And there ſome ſay, That Land in ancient Demeſne is 
not ſubject to Zlegir, but the Contrary is at this Day held 

—* 270 for Law for the Reaſon aforeſaid. And where any Intereſt 
Br. anitnt De- in the Land ſhall be bound, or the Realty come in Debate, 
meſne 33. it will be reaſonable that thoſe in ancient Demeſne, who beſt 
1 Kol. 888 now to try and determine it, ſhould have the Conufance of it. 
And if this Action proceeds in this Court, the Sheriff can. 

not return any Perſons within ancient Demeſne ; and if he 

returns any, they may be challenged and withdrawn, and 

thereby the true Inſtitution of the Law will be defeated, 

Heil. That the Intereſt of every Land ſhall be tried per pro. 

Jos & legales bomines de viciuet, Sc. who beſt know the 
Pruth of the Matter. And foraſmuch as at this Day al 
Titles of Lands are for the greateſt Part tried in Actions of 
Ejectments, if in them ancient Demeſne ſhould not be 4 
good Plea, the anciept Privileges (which the Law for the 
Repoſe and _ of thoſe of ancient Demeſne allowed to 
them, to the Intent that they ſhould apply themſelves to 
Tillage and Husbandry, and therefore are ſo greatly r. 
garded and favoured'in our Books) would be utterly taken 

away and defeated. Vide 44 E 3. 22 | 


Ce. u. 10% 
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= In the King's Bench. 
nd R | 
ed, | | ; 
0 Se Henxy ConsTAaBLEs Caſe. 
7 din Henry Contable brought us Glen of Treſpas again 
* Gamble, and declared, That King Philip and Queen And. 36,87. 
we Wl Mary were ſeiſed of the Manor and Fee of Holderneſi in the 
| t» I County of Tork in their Demeſne as of Fee, as in Right of 
dhe Crown of England; and by their Letters Patents grant- 
e. e the faid Manor and Fee with Wreck of the Sea within 
ken the faid Manor and Fee, to Henry Earl of Weſtmorland in 
Fee, Who conveyed them to Sir Fob Conſtable Father of 
the Plaintiff, whoſe Heir he is, in Fee: And further de- 
clared, that certain Goods, ſtil. twelve Shirts and five Cloaks 
were Wreck and caſt on the Land within the Manor of 
Harneſton, which is within the ſaid Fee of Holderneſs, and 
that the Defendant took the ſaid Goods, Ec. The Defen- 
dant pleaded to Iſſue, and thereupon a ſpecial Verdict was 
found to this Effect; ſcil. That the Conveyance to the Pl. 
of the Manor and Fee aforeſaid was true as he had declared ; 
and that the faid Manor of Barneſtan was within the ſaid 
fee: And further, that Parcel of the ſaid Goods wereWreck, 
und caſt ſuper arenas aqua ſalſa minime coopertas Manerii de 
Bameſton infra” fluxum & refluxum maris in Materio de 
Barnefton, and for other Parcel of the Goods, that they were 
tloating ſuper aguas Maris refluentes ex arenis ejuſd' Manc- 
1 d Barneſt. infra fluxum & reſturum maris,&c. And that 
the Defendant took all the ſaid Goods and ſeiſed them to 
tte Uſe of the Lord Admiral, Cc. And aſſeſſed Damages 
airelyfor all: And /7 fuer tot am materiam, &c. And this 
Cale was often well argued at Bar and Bench, and at laſt 
ent was given againſt the Plaintiff. And in this 
five Points were reſolved. no 2 224. Wrece' maris ! 
; * That nothing ſhall be ſaid Vreccum (a) Waris, but (5) 2 Init. 167, 
ch Goods only which are caſt or | left on the . Jer 


Land by the Sea 


— 
— * 


- for Meccum maris ſignificat illa ho- Dalr. Sher. 
0, fue naufragio ad terram apelluntur: (b) * 4 
| * 'Þ 2 — * 0 


9 þ Et 
n ' 


Sir HENRY ConsTanir's Caſe. Pakr V. 
when a Ship is ſunk, or otherwiſe periſh'd, and the Goods float 
on the Sea; Zerſam-is when the Ship is in Danger of being 


. ſunk, and to lighten the Ship the Goods are caſt into the Seq, 


for ff. and afterwards pin ng Wy ns the Ship perifh. Zagan (ve 


F. N. B. i. d. 


zs enacted and declared, That Wreck 
and determined by the Laws of the Land, which cannot b 


Sea, and therefore cannot be tried and determined by be 


| 

| 

] 

t 

are all on the Sea, and therefore of them the Admiral has Ju- ; 
- 


acc Vide Regiſt. int” brevia de trauſgreſſ. 102. b. the Writ 


potiusLigan) is when the Goods which are ſo caſt into the Sex, 
and afterwards the Ship periſhes,and ſuch Goods caſt are ſo hea- 


vy that they fink to the Bottom, and the Marin. to the Intent 


to have them again, tie to them a Buoy, or Cork, or fuch other 
Thing that will not fink, ſo that they may find them again, & 
gicitur Ligan a ligando; and none of theſeGoods which are call. 


ed Jetſam, Flotſam or Seh are called Wreck ſo long as they 


remain in or upon the Seaʒ but if any of them by the Sea be put 
upon the Land, then they ſhall be ſaid Wreck. So Florſ. 12 
fam, or Ligan, being caſt on the Land paſs by the Grant 
of Wreck: And where it is provided by the Stat. of 1 5R.2.c.z, 
that the Court of Admiralty fhall not have Cognizance oru- 
rifdict. of Wreck of the Sea, yet it ſhall have Conuſance and 
Furifdi&t. of Florſ. Ferſ. and Ligan ; for Wreck of Sea is, when 
the Goods are by the Sea caſt on the Land, and ſo infra (oni 
tat, whereof the Com. Law takes Conuſance, but the other; 


riſdiction. Bratton, lib 3. cap. 3. fol. 120. Item magis proprie 
dici poterit wreccum, ft navis frangatur, & ex qua nllus di 
ors evaſerit, & maxime ſi domin' rerum ſubmer ſits fuerit, & I 
guicguid inde ad terram (note theſe Words) venit, erit Doni- * 
ui Regis. And that alſo appears by the Book of Entries, fi. WI * 
611, 612. Treſpaſs in Wreck. Always when Wreck is claimed WM be 
by Preſcript.'as by Law it may be) the Pleading is, bog wrer Bi © 


cata ſuper mare, & ad terram project. And another Ine of 
ſeript. is there, habere omnimod* wreccum maris infra pr. ® 
cinttum Maneri, ſive Dominit pred” project, & flotſam 2 . 
ris infra eund præcinct' devenient; by which the Difference 95 


between Wreck and Flotſ. appears. Vide 9 E. 4. 22. Wreck is when 
it is caſt on the Land. 11H. 16. 5E. 3. 3. C 29. 21 H.6. Pyr. 
ſeripr. 14E 2.in Treſpaſs 236. 5H.7.36. 3 Hs. 3). 9H. 20 


faith, Oftenſurus quare cum idem Tho. Dominus Manerii it 
Eſtombavent exiſlat & ibidem habere de beat, ipſeqs & ant 
cefſores fur Domiui Manerii pred” a tempore quo, &c. i 
exiſtat memoria, hucuſque habere conſueverunt wrecc' mari 
tnfra præcinct Maner præd, prod” Joceus & Robert, Jon 
O catalla ad valence” cent ſolid apud S. infra præcinti ji 
Manerii ad terram project & que ad ipſum Tho. 1anqum 
Wwreeoum peritnere deberent, vi & armis ceperunt & fp 
tauerumt. Alſo the Star. of 15 R. 2. c. 3. proves it alſo, where 

of the Sea ſhall be tried 


extended to Fl . Fet or Ligan, for they are in or upon the 


Com. Law, for Trial fails, but d ined befor 
W 


Part V. Sir HENRY Consra BI Caſe, 105 
2. In th ĩs Caſe it Was reſolved by the whole Court, that the Soil Terra inter ; 
vn which the Sea flows and ebbs; ſc. between the high Water — — 
Mark and low Water Mark may be Parcel of the Manor (a) of a (Rod 17% 
Subject, 16 El. Dier 32 6. h. acc. And fo it was «djudg, in(b)Za- (%) 3lnſt.g8. 
ol 


hav Juriſd12- of every Thing done on the Water, between the Moor 121,122. 

high Water Mark and lowWater Mark, bythe ordin. and natu- 1 4 * 

Courſe of the Sea: And ſo it was adjudged in the lad Caſs Dad ſag 

of Lacy, that the Felony committed on the Sea ad plenitud 2 Bron. 34 

maris,between the high Water Mark and the low Water Mark, 

by the ordin, and natural Courſe of the Sea, the Adm. ſhould 

have Juriſdit. of; and per when the Sea ebbs, the Land may 

belong to a Subject, an every Thing done on the Land when 

the Sea is ebbed ſhall be tried at the Com, Law, for it is 

then Parcel of the County, and infra corp Comitat”, and there- 

with agrees 8 E. 4. 19. 4, So note, that below the low Water 

Mark the Admiral has the ſole and abſolute Juriſdict. and be- 

tween the high Water Mark and low Water Mark, the Com: 

Law and the Admiral have 4iviſum Imperium, interchange- 

ably as is aforeſaid, ſe. one hp. _—_ the other /ſ#p. ter 

ram. And Sir J. Popham Ch. Juſtice ſaid, That on a Trial at 

Nie Figs between the City of Briſtol and the Ld. Berkley, it 

was held by the Juſtices of Aſſiſe, That where the Ld. Berk- 

ly had a Manor. adjoining to the Sever, and preſcribed to 

have Wreck within his Manor, and certain Goods floated be- 

tween the high Water Mark, and low Water Mark, and the City 

of Briſt. had Flotſ.there; that the ſaid Goods were not Wreck 

ulong as they were floating upon the Water between the high 

Water Mark and lowWaterMark. See the Book in(c) 5 E.3:3.4. (e) bitt. Reple 

ia a Replevin brought by Will. ſe Newport of London againſt 41. 2 Init; 18} 

dir. Hen. Nævil, and 3 that the Def. took 3 Laſſs of Her- 

rings, and a Ship; the Def pleaded that he was Ld. of the Ma- 

nor of Malrinꝑ, and preſcribed to have Wreck within his Ma- 

nor 4 tempore cujus, £36. and that the Herringdgno Ship wers 

Wreck within his Manor: To which the Pl. ſaid, that they were 

our Goods in the Keep. of our Mariners which arrived by the 

dea, and we ſay that he took em out of their Cuſtody : Judgm. 

if he can claim as Wreck ? To which the Def. ſaid, we took em 

u Wreck, out ofall Cuſtod, on which Book I obſerve 3 Things, 

1. That Wreck may be claimed eve on 2. That foraſmuch 

ua hip cannot be Wreck, ſe. caſt on the Land, but between ths 

high Water and low Water Mark, thenee it follows, that that was 

Parcel of the Manor: 3.If the Ship periſhes, yet if any of the | 

bervants eſcape, the Law ſaith, that they have the Cuſt of WP no 

the Goods, and they are not Wreck, 39. E.3. 5. a. h One (4) preſeri- (s)} ball 6. 

bed to have royal Fiſh, as Porps, Cc. found wirhin bisManor, C0. Lit. 11449: 

which ſeems tobe between the highWater and low Water Mark. 
It was reſolved, That the K. ſhould have Fotſ.Ferſ:&5 Lgun 


Warn the Ship periſhes, or when the Owners of the Gods 
p z | | arn 


5 (4) 2 Inſt. 168. 


>. 


® The Orig. is 
23. bur Q. it it 
5 d nat bes. 
(a) 2Inft. 166, 
167. Palt. her 
89. Vaugh. 168 


(6b) 2 Inſt. 166, 

16k, Dalt. Sher. 
1. Dr. & Stuè. 
b. 2. cap. 51. 


(s) Co. Lit. 2 54. 


S'r HENRY ConsTaBLE's Caſe. Part V. 
are not known, far in 46. Ez. 1 5. it r caſt into 
the Sea ſot Fear of Tempeſt are not forfeited. Vide F. NS II2. 
c. 5E. 3.3385. 984-22. that the Ship ought to periſh, which is 
called Shipwrack : And that is alſo proved by the faid Act of 
Maſt. i. c. . (a) where it is faid, if g Man, Dog, or Cat eſcape a. 
| ve, (which is to be intended when the Ship periſhes) and 
eb agrees Bratt. lib. 2. c. 1 8. fol. 4. Trem ſine trudit res 
habita pro derelicł, ubi Dam ſtatius deſinit eſſe Dom, ſi au- 
tem cauſa navis alleviande, nom ſic, quia non ea voluntate e- 
jecit quis, ut d inat oe Dom, Cc. And a Man may have Hol 
and Zerſ. by the K's Grant, and may have Florſ. within the 
þi gh Water and low Water Mark by Preſcription, as appears be- 
ore. And thoſe of the Weſt Country preſcribe to have Wreck 
ia the Sea ſo far as they may ſee an Humber Barrel. 

' 4 It was reſolved, that ho Stat of Weſt. 1. c. 4. by which it 
is enacted, that of Wreck of the Sea it is agreed, that where a 
Man, a Dog, or a Cat, eſcape alive out of the Ship, that ſuch 
Ship, nor Barge, nor any Thing with in them ſhall be adjudged 
Wreck, but the Goods ſhall be ſaved and Lept by View 
of the Sheriff, Coroner, or King's Bailiff, Ec. fo that 
if any ſue for thoſe Goods, and after can prove that 
they were his, or periſhed.in his Keeping within a Year and 
a Day, they ſhall bereſtored to him without Delay, &c. was but 
a Neclarat. of the Com. Law; and therefore all that which is 
proving as to Wreck, extends alſo to Flor. Zerſam and Logan, 
ract. who wrote in the Time of H.ʒ. before the Making of the 
ſaid Act, ſpeak ing of Wreck before ſaith, Er d bujuſm dicide- 
bet eereccum,verum eſt, niſiſit,qd.verusDomw' aliunde veniens 
& certa judicia & ſigua donaverit res eſſe ſuas, ur [i canisvi- 
dus inventar', & conſtare puterit, qd talis {it Dom illius canis 
Fr efumprive, ex hoc illum eſſe Dea illius canis & illarum re- 
ri; eod modo. ſi certaſigna impoſita fuerint mercibus: By 
which it appears, that the Stat. of J/eſt.1. which was made 3 E. 
I. Was but a declaration of the (h Com. Law, againſt the Opin. 
in Dr. and Stud. lib. a. f. l l 8. and if the Owner dies, his Ex ors or 
Adminiſtrat. may make their Proofs, And in many Caſes con- 
cerning Lime, the Com. Law gives a Tear and a Day for a cor 
venient Lime; as in the Caſeofa Stray, if the Own, Proclamat. 
being made don t claim it within a Near and a Day, it is forſeit. 
ed. So a Near and a Day is given in Caſe of Appeal, and in Caſe of 
Deſcetit after Entry or Claim; of Nonclaim on a Fine, or Writ 
Right at the Com. Law; ofa Villain dwelling in (c) ancient De- 


- 
* 


meine; of the Death ofa Man who has a Blow or Wound; of Pro- 


Lal. Sher. 91. 
Vaugh. 108. 


tections, Eſſoins of the K's Service, and in many other Caſes: 
And the Lear and Day in Cafe of Wreck, ſhall be / 4) accounted 


from the Tak ing or Seiznre of them as Wreck; for altho the 


Faak is in Law veſted in the Ld: before Seizure, yet until 


ſeĩſes, and takes it into his actual Poſſeſſ. it is not notot. 
who claims the Wreck, nor to whom the Own. ſhall repair to 


make his Claim, and to ſhew to him his Proofs. And — 


E. eo HD Hjfg reer e Oo ALA. A Oro pen YO teas Wand wt St wth Gt 


aa cM dS ©. Aa — mm. 
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"a | * 
Pxar V. Sir HENRY Coxs TABL II Caſe, res 
Wreck belongs to the K. the Party may have a Commiſ. (a) to 95 Dalt. Sher. 
hear and determ. the Truth of it, and that by the Verdiof 1ahon. (4) Co. 54 b. 
Men, for no( Proof is allow. by Law, but the Verd. of 12 Men: 9 Co. 20. a, 
And if it belongs to other than the K. chen if the Own. cannot 14,479: 39:3 
ſatisfy him who claims them as Wreck by his Mark or Cocket, r RI Neha 
2 Book of Cuſt, or by Teſtimony of 


U- f 3 B If * FF 

e- awarded, or the Act. be brought within the Year and Day, altho Az e, 

5 I, I 

fe . 

16 Py . re * > op El. 123. | 
. * . . 5 . * 78 . 1 pl. 2 

Coronat. 1 5 R. 2. c. 3. 27 E. 3. c. I 3. Britton c. 1). 33 Stam. Prærqg 9 


c.11, enacts, Q Re hab. Mrecc. maris per tot. regn. Sc. is but vo Ly C 70. 


aDeclarat. and an A ffirm. of the Com. Law. For notwithſtand. Ferk. Sect. 791 

thatStat, being made within Time of Memory, a Man may pre- 3 Per” 10 

ſeribe to have Wreck, as appears in 1 1H. 4. 16. Stamſ. 8. EM. (c) Dal. Sher. 91 

91.4. 5 H. J. 36. 5 E. 3. 3. G 59. 9 E. 4. 12, c. Stanf. prerog, 
lt was reſolv. in the Caſe at Bar, that Part of the Goods paſſed 37.0.3 * 8 

by the Name ot Wreck, and Part of the Goods were Florſand did Speim. Glo: 

not paſs by the Grant of Wreck, and Damages were intirelyafſe{- verb. Wreccut 

kd for all. And in Treſp. the Pl. ſhall recover Damages only for 

the Value of the Goods, whereforeJudgm. was given againſt the 

pl. And the Bock 2 1 H.). 34. b. was cited, where the Cale is, that 

in Treſp. the Def. juſtified as to one Thing, and pleaded not guil- 

ty to anoth. and they were atlſſue, and the Jury inquired of one 

Thing only, and taxed the Damages for both intirely. Fineux | 

— 2 good for 3 222 of that he ſhould (4) ce. 10.7 

ve a Writ of Inquiry of Damages, 24 fuit negatu per tet. 1100.45. b. 38. 
Cur. Dy. 2 2 El. 26 in ec (4) cuſto- 3 with this judgm. 57 _ eg 
Andit was adjudged M.1 48515 £1. in this Court in Treſpaſs by pl. 76. Hlardr. 


By Pooly (c) againftOsburn for Breaking his Cloſe and beating his 165. Stile 3994 
E der rant, and doth not ſay, per 9d ſer vit. amiſit, the Def pleads Ucon 93. 


ed not guilty, and the Jurors found him guilty and aſſeſſed Da- pl. 115. 
mages intirely; and becauſe the Pl. had not Cauſe of Act. for (:)10Co.136.d1 


on- Beating of his Servant, becauſe he had not averred that he loſt ; Al Rep. 
on- his Service, ſor that Cauſe the Pl. took noth. by his Bill. And Hard. 166. 


at, Catl.then Ch. Juft. cauſed the Reaſon and Cauſe of the Judgm. * Co. 13 1:12, 
it. v be noted intheMargentofthe Record: 9H. . 3. in Reſcous acc. 1 Ro) tue, 
of And it was adjudged accordingly . 30 & 31 E. between More Goidsd. pi. 

of and (F) Begell, in an Action on the Caſe on ¶Aſumpſ which be- A = 
e- in the K's Bench; M. 28 9 El. Rot. 476. where the ART, 
ro- ndant promiſed to do divers Things, and the Plaintiff 2, 192, lenk. 
s: uledged two Breaches, whereof one was inſufficient, the Cent 284. 

ed t pleaded Non aſſumꝑſũ, the Jury gave Damages 3 eld 258. 
he generally, It was reſolved, 1. That it ſhould be in- Hard. 399. 

itil tended that they gave Damages for both : 2. That fbral· Pam. 107, 


much as the Plaintiff had no (g) Cauſe of Damages for . J : 


the one, for that Cauſe the — given for the * Gr.Car, 32) 
8 e. 


19 Co. 192.4; 


Gy Henay CoxsTABTIEIT Caſe, Parr v. 


in the King's Bench was reverſed by a Writ of Error in the 
Exchequer: Chamber. 


Dat ber. Cl. Nore Reader, at firſt (a) the Common Law gave as well 
Eftray, Anima* Myeck, Ferſam, Flotſum; and Lagan upon the Sea, as Eſtray, 


liz ge tis, 
five vacantia. 


(Which Hracton calls animalia vagantia, or as others call 
them animalia vacantia, quia Domino vacari debent,) Trea- 
. ſure-trove, and the like to the King, becauſe by the Rule 


(5) br. S: ud. of the Common Law, when no Man can (b) claim Property 
+1 


56. b. 


2 Vent. in any Goods, the King ſhall have them by his Prerogative, 


288. 3loſt.132. And therefore Fracion lib. 3. cap. 3. ſaith, Sunt alia que: 


(c) Vent. 188. 


91. 


dam que in nullius bonis efſe dicunt, ſiout wrecoum maric, 
groſſus piſeis, ſicut ſturgio, & balena, & alie res que Do- 
miuum non habent, ſicut animalia vagantia, que ſunt Do. 
mini Regis propter privilsgium. So that it appears by 
. Bratton that the King ſhall have Wreck, as he Mal have 
eat Fiſh, Ec. becauſe they are (c) nullius in Bonis, or u 
4 ſhall have animalia vagantia, ſive vacautia, ſtil. Eſtrays, 
becauſe none claims the Property. And note, that Wreck 


(4) Dalt. Sher. is Eftray on the Sea —_—_ to Land (4), as Eſtray of Beafts 
it 


is on the Land coming within any privileged Place; and the 
].aw gives in both Caſes a Year and a Day to claim them, 
And Bratton in eod” lib. 3. cap. 3 3. fol. 135. ſaith, Navi, 
nec batellus, nec alia catalla de his qui ſubmenſi ſunt mari, 
- nec in ſalſa nec in dulci aqua, wreccum erit, cum ſit qu 
catalla illa advocet, & hoc docere poterit; and ſo he pro 
ly before reſembled it to an Eſtray: And if the Goods Fa 


Ce) Dalt. Ster. Infant (e), Feme-covert Executrix, Man in Priſon, or beyond 


91, 92, 


75 © Sea, Eftray and are proclaimed according to the Law, if 
none claim them withia the Year and the Day, they ſhall 
. be all bound. The ſame Law of Wreck of Sea, for the Lay 


but. Sher. is (J) ſtrict and binding in both Caſes; but it ap 


91,92, 


the Opinion of Brafon and Britton alſo, that Fol. Ja 
and Lagan, ſo long as they are in or upon the Sea, do not belong 
to the K. ſed occupanti conceaunt, quia non eſt aliquis qui inde 
Ferivilq habere polſit, Rex nom magis quam privata perſon 
Hropter incert' rei eventum (& paulo ante reddit mae tt 
tion) co qd' conſtare non paſſit ad quam regionem effent apple 
canda. And Britton lib. 1.6.17. Treaſure hid in the Ground, 
ve will that it be ours, and if it be found in theSea, be it tothe 
Finder. But as it appears before by the Reſolut. of the whole 
Court. the K. ſhall have Fot. Jetſand Lagan, as is aforeſaid,by 
his Prerogative,altho'they be in or upon the Sea ; for the Set 

is of the K's Allegiance, and Parcel of his Crown of Engl. as it 
is held GR. a. Protect. a6. & Britton c. 3 3. well agrees with tho 


Opinion of Bratt. ſc. that Wreck is of a Thing in nullius bovis; 


for there he ſaith, iris alſo purchaſed by Franchiſe grant 
Fe of a Thing found in no Man s Goods, asa Wreck of Sea, an 

Cuttle eſtray ing, Conies, Hares, Patridg. and other ſavageBeafty 
by Franchiſe to have Wreck found in his Soil, and Waifand Stray 


8 e - ſaid in his Fee, Warrens, and his Demeſne Lands, Paſth 
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8 In the King's Bench. 

15 | | WIGS. he 

ay -  PoxrLey's Caſe. 


2 Forig brought an Action of Trover and Converſion of woor 57%: 
20 Sheep; the Def. pleaded, that the Queen was ſei- Cr. El. 693,698 

e ed of the Manor of Næuport.- panel in the County of N and 
chat certain Perſons unknown ſtole the ſaid Sheep from the 
u, Pl. and brought them within the ſaid Manor, and there 
eck Wl left, and waived them; wherefore the Def. as the Queen's 
ats Bailiff of the ſaid Manor, ſeiſed them to the Queen's Uſe, 
the Wl as Goods waived there, which is the fame Trover and Con- 
rerfion, and demanded Judgment, /i Regina inconſulta? up- 
on which the Pl. demur'd. And he was ouſted of the (4) Aid %) ; Rol. 150, 
by Judgment, for it doth not appear by the Def. bar that Cx. El. 693,694. 
theſe Goods were forfeited to the King; for it was reſol- 1 f. 265. 
red, if a Man ſteals my Goods, and brings them into a Ma- | 
nor, and there leaves in his Houſe, or in the Houſe of 
ary other, or in the Cuſtody of any other, or hides them in 
the Ground, or other ſecret Place, and afterwards flies, 
theſe Goods are not forfeited, nor ſhall be ſaid Waif in Law, 
for 5) Waif is where the Felon in purſuit waives the Goods, () v1. 
or when the Felon for fear of being apprehended, thinking Sher. 78. 
that Purſuit was made, having them with him in his Pof- Moor 572. 
ſeſion flies, and waives the Goods, in theſe Caſes they ſhall Bong eistg 
be faid waived in Law: But if he has not the Goods with five dirclida. 
bim when he flies being purſued, or for fear of being appre- 
tended, they are not waived nor forfeited, but the Owner 
may take them when he will without any freſh Suit. But 
it the Thief in his Flight waives them, there the Goods are 
brieited by the Com. Law, if the Felon on freſh Suit was not 
tainted at the Suit of the Owner of the Goods. And the WET 
Reaſon (c) that Waif is given to the King, and that the Par- ()) Cr. El 694. 

ſhall loſe his Property in ſuch Caſe is, for Default in the 

r that he doth not make freſh Suit to a end the 
elon; for (4) intereſt Reipublice ne maleficia remane- (4) Godb. 240. 
aut mpunita, & impunitas ſemper ad aeteriora invitat, * 
ind therefore the Law has impoſed this Penalty on the 
Owner, that if the Thief by bis Induſtry and freſh Suit 
be not ettainted at his Suit, (cif, in Appeal of the ſame 

} 


85 Fox TIE Y Caſe. Parr v 
205 he ſhall for his Default loſe all his Goods which the 
hi 


at the Time of his Flight waived. But if the Thief hu 
them notwith him when he flies, having R hid them (n 
c 
[ 


it is ſaid) there no Default can be in the z and therefore 

they ſhall not be forfeited, for if he makes freſh Suit after No. 

1 tice of the Felony, it is ſufſicient. 1 

— fugitiro· go note Reader, zona waviara ſeu dereliſta, are Goods which Ml 

are ſtollen and waived by the Thief in the Flight. Zona fugiti. 

vor are the proper sof him who flies for Felony. But it is 

to be obſerved, that if a Man flies for Felony, his proper Good 

are not forfeited until it be found by Indictment before the Co- 

roner, in Caſe of Death, or otherwiſe lawfully found of Record, 

..._ - onAcquittal;that he fled forthe Felony: Forifthe Goods of any 

* mould be forfeit. only by the Flight, without more, then a Man 

might have ſuch Goods fo forfeited by Preſcription, in the ſame 

Manner as he may have Goods waived,eftray,or Treaſure found, 

Ec. But foraſmuch as bong fugitivor are not forfeited;until the 

flying be lawfully found of Record, and becauſe Things forfeit 

ed by Matter of Record cannot be claimed by Preſcription, 

which is but Matter in Fact, for this Cauſe they cannot be dun 

e 46 E. 3. 16. . G 9H. 7. 20. 4. acc. But wif, 

. 2 Dalr. eftray, Treaſure found, wreck of theSea,&7cwhich may be gain 

9 Co.:4.b, edby Uſage without Matter of Record, there a Man may pre 

z Inſt. 281. ſeribe to have them, 21 H. 6. Preſcription, x H. 7. 24.0, 515 

3 Jaſt. 55, 227, 20. f. 46 E. 3. 16. b. 22 E. 3. Corona 41. Alſo he ſhall not (b)forfei 

3 4 2, the Goods which he had at the Time of the Flight (as he ſhould 

Stan! Prerog. do if they were abſolutely forfeited by the flying) but that 

ä — 282 1 which he has at the Time ofthe Indict. or Ac. quittal. Lide; Ez 

51 513. . Cr. 344. G8 Ea. Cor. 96. 5 Hg. Forfeit. 52. 33 E. 3. Forfeit.y 
ö 


11. b. 42 L. ide Stamford's Pl. of the Cra. 1 5. 184. c. 192. And tte 
25 fl .. » flying of a Felon, either ought to be found by Verdict on his 4 
mg Mr POLL * quiteal (for altho' he be found Not Guilty, yet he ſhall for 
Br.Corone 129. his Goods by the flying, Quia (c] fatet facin', qui judiciu ſigii 
£ tz. preſeript. and the Law willnotadmit any Proof againſt this Preſumpt.)a 
u a on IndiQt; found ſiper viſ. corpor” before the Coron. if it bi 
Br. Eftray. 13. - Caſe of the Death of a Man, Vide 1 13H. 4. 13. 3. E 
4 El. 560. Forf.35. and it appears there,that altho't Jury that tried hin 
Kei. 170 b. And him Not Guilty, and further that he did not fly, yet 
(5) Co. Lit. Goods are forfeited by Force of the finding of the flying deion 
(5 11 Co. 60, b. e Coron. But on no other Indict. the flying ſhall be found, u q 
(neden. Jeſs it be in ſpecial Caſes. As if a Felon be arreſted of Felon 
x amd as he is carrying to Gaol, in fiying, thoſe who purſue hie 
cannot apprehend him without killing him, wherefore they! 

him if all this Matter and the Flying be preſented before i 

_ Coroner, or any other who has Authority to enquire of 19 

: Jonies, the Party ſo killed ſhall forfeit all his Goods © 

- Chartels, and therewith agrees 3 E. 4. Coron. 287. 31: 

328. _ * it Appears, that in! - 3 5 

lony in them that purſued him. 3 E. 3. Cit, 25, If a m 

Y. 56, Man kills a Thief who would (4) rob him, if the Thi 
does not retreat, he ſhall forfeit nothing. And the Rea 


/ PART V. F OXLE 97 Caſe. 118 
beo the Book in 45 E. 3. Coron. 100. that if a Man ſteals di- Bons confica- 
en Goods, and the Owner in his Appeal (4) omits ſore 22, ſeu foris: 
z che King ſhall have all that which is omitted, is be- fe 10g. 28 
re Muſe by this Omiſſion the Thief may eſcape, and becauſe Ban. — 
lo: che Owner cannot have them, the King ſhall have them: 

And as in theſe Cafes the Law puniſhes the Owner for his 
ich Negligence or Connivance, fo the Com. Law abhors Malice 

n ſeeking the Blood of any without juſt Cauſe. And there- 

tre if A. has the Goods of B. by Bailment or Trover, and 
ods . brings an Appeal of Robbery againſt A. for taking them 
Co- Mfclonioufly, and it is found that they were the Plaintiff's 
rd, Goods, and that the Defendant came to them lawfully ; in 
this Caſe the Plaintiff ſhall forfeit the Goods to the King 
lan br bis () falſe and malicious Appeal, as it is adjudged in (5) Dal. Sher 
nels E 3. Cron. 367. Alſo bona & catalla felonum in ſome jagt 
and, WCaſes ſhall be (c) forfeited by Conviction, and ſometimes eee 
os 5 — _ always _ any Forfeiture is of Bona felonum. 
iy Felons it ought to a of Record, and that is : 
2 Reaſon that ſuch Goods ie: Be claimed by (4) Pre- m—_ — 
ſcription, as appears by the faid Books. At Com. Law the @) 9 Co. a4. b. 
Goods of a Clerk convict, by Verdict or Confeffion were for- Aer 
ied r0the King, not only all which he had at the Time Dair. Sher. 5g. 
the Conviction, but all the Goods which he ſhould acquire Stanf. Przrog, 
erwards until he had made his Purgation, or obtain d his **: f. 59 2. 


orfeitardon; for at the Com. Law every Clerk convict, who had 141 x * 
noche Benefit of his Clergy either could make his Purgation, 2 Rol. 270. 

thb could not make it; it he could make his Purgation, then TT 129. 
zE e Entry was, 210d talis commiſſus eft ordinario, and if he — * ts 


uldnot make his Purgation, then the Entry was, quod talis 1 
mmiſſ.fuit crdinar a Ys purgat facienda.And in Caſe when ion Preſcrip- 


could not make his Purgation, or in Caſe when he could Bt ray 19. 


take Purgation, till Purgation made, he remained a Perſon 8 H. 4. 2. a. 


ſug died to take Goods to his own Uſe: And therefore Que- 3.00 SF, 135, 
pt.) en has been made on the Stat. of (e) 18 Elis. cap. 7. Ci Fl. OR 

t be! ich it is enacted, 'That after Cler allowed, and burning Moor 707. 

3. E the Hand, the Priſoner ſhall be preſently enlarged and de- Kelw. 150. b. 


fered out of Priſon : If one after the Stat. is convicted of KU z. > 
elony, and has his Clergy, and is burnt in the Hand, and 6. Co. 68. b. 
Rerwards ac uires Goods, if he ſhall forfeit his Goods which ay” age 
e acquires after till he obtains his Pardon; For now he 106. — * 
not make Purgation, and Peradventure the Cauſe or Of- Halc's Pl. Cor. 
e was ſuch, that he could not make Purgation. And 

A 41 Elis. in B. R. this Doubt was reſolved; for in 

ton on the Caſe on Troyer, brought of certain Goods by 

| Heſdon, as Adminiftrator of Riddleſon againſt Maſterſon ; 

ie 13 that before the Trover the Inteſtate (7) Hob. 292. 
u convicted of Felony, and burnt in the Hand: and after- 5 Co. 68. a. b. 
ade acquired the faid Goods, on which the Plaintiff de- Nigg 14. 
our d'in Law; And it was adjudged for the Plaintiff, for SS 
| aſmuch as the Statute has taken away the ordinary 

gs and Power from him who might make Purgation, 


which 


9 Foxtev's Caſe, PART V. 
Which was the ordinary Means to make himſelf capable ot 
Goods to his own Uſe : And as to him who could not make 
bis Purgation, foraſmuch as by the ſaid Act it is enadted, 
That he ſhall be preſently enlarged and delivered, which i; 
in Lieu of a Pardon by good Conſtruction, the ſame AR of 
18 Eliz. has made him as — mg in both Caſes to purchaſe 
Goods to all Purpoſes, as if he had made his Purgation in 
the one Caſe, or obtained his Pardon in the other. But it is 
to be known, that altho the Felon had made his Purgation 


fo) Hale's PI, at Common Law, that was only to (a) enable him to pur . 
. 1. chaſe Goods and Chattels; for notwithſtanding the Purgs fe 
tion he forfeited his Goods which he had before his Purgs-W 

tion, and the Profits of his Land alſo till Purgat. made,againt Ml x 

the Book in 3 E. 3. Corone 365. Vide 8 E. 2. Forfeiture 14, 6; 

But now 8 by his Delivery on the ſaid Act of 18 5 

As. he is diſcharged againſt the King of the Profits which 4, 

ſhall come after : And if the King pardons the Burning in 

the Hand, it is within the ſaid Act, altho the Words are 2, pn 

ter Clergy allowed, and Burning of the Hand, for the Bug 

don has diſcharged the Puniſhment. And there it was r-WMa, 


ſolved, That if a Man obtains a Pardon before Conviction, irt 

he ſhall not forfeit his Goods, nor the Profits of his Land pri 

tb) Langhton's () Lanughton's Caſe, Hill. 37 Elis. in the King's Bench i ij 

9 _ N. Was reſolved by Popham Chief Juſtice, and the whole Cu y 
Jing. 52. of King's Bench, That if a Man be felo de ſe, his Goods ue 

3 Inſt, 55, not (c) forfeited till it is preſented or found of Record, and 

| thas is the * that ſuch 32 2 rr y 

| » 1, Preſcription. Then it was moved if one be felo de ſe, and cal 

. 2 into che Sea, (4) or conveyed or buried in ſo ſecret a Mu 

3 that the Coroner cannot have the View of the Body, and 

(c) rau bre by Conſequence he cannot enquire of it: It was reſolve 

5 75 53. that the Juſtices of Peace, Juſtices of Oyer and Termin 


oph. 209. and all others who have Power and Authority to enquire 
(a) 2 Rol. gs. Felonics, may take a Preſentment of it, for it is Felony, i 
kk that ſhall ſerve to entitle the King to his Goods and Chil 


21. 
Dalr. Sher. $1 
3 Inſt. 57. 


* Dalt. 


Bona in exigen- 
do poſitorum. 


Parr V. Foxtty's Caſe. 111 
is afterwards found Not Guilty; and that appears b 

where the Cafe was, That 2 Man indicted of — 
Death of a Man did render himſelf, on the Exigent, and 
was preſently arraigned, and found Not Guilty, and be- 
auſe he came by Exigent, by which it was ſufficiently 

ved that he withdrew himſelf, his Chattels were forfeit- 
ed, and the Jury who acquitted him valued the Goods. 
And in 41 Af. pl. 13. at the Time of the Exigent awarded 
zpainſt divers in an Appeal of Death, a Writ was awarded 
tothe Sheriff to enquire of their Goods and Chattels, and 


V. 
e of 
ake 
ted, 
h is 
A of 
bale 
n in 
it i 
tion 
pu- Wl to ſeiſe them: But perad venture at the Time of the Exi- 
g: gent awarded the Def. was in Priſon, or beyond Sea, what 
up: Remedy has the Party to have his Goods again? For as 
aink WI Kniver in 43 E. 3. 17. faith, the Party ſhall not have (a) Re- (#) 3 Toft. 23a; 
e 24. fitution of his Goods (altho' the Writ of Zxigent erronice 24% 
8 El emanavit) fo long as the Award of the Evigent (which is 
kick I there called a Judgment) Rands in Force not defeated. And 
ng in the fame Book it is ſaid, That if a Man has a Charter of 
re a. Pardon, of elder Date (5) than the Exigent, his Goods are (5)Dalt. Sher, 
Pu. fared, for the Cauſe of Salvation appears of Record: But it *7- 
1s e doth not appear by the Book what Remedy the Party has, 
tion if the Cauſe of ſaving them be by Matter in Fact, as by Im- 
ands priſonment, or that the Party was beyond the Sea, Sc. And 
> i Mich. 33 & 34 Elis. in the King's Bench in (c) Marſhe's Caſe (e) i Leon. 325, 
Cour was reſolved, That in ſuch Caſe the meg or his Execu- 326. 
bn ber or Adminiſtrators ſhould have a Writ of Error to reverſe G, 45 * 
, andthe ſaid Award of the Exigent: And a Precedent in 1804 H. 7. 29 1 274. 
in this Court in the Caſe of one Eaton, againſt whom on an 8 my 912. 
ladictment of Death, an Erigent was awarded in the County (4) E. 377,300, 
of Lincoln, and the laid Eaton died, and was never convict- Caſe, 18 H. 3. 
Kd or attainted, and his Executors brought a Writ of Error to 10% Ke. 
reverſe the ſaid Award of the Zxigent ; For inaſmuch as |,*c, * 
the King is intitled by Matter of Record, of Neceſſity it Cr. Jac. 357. 
ught to be avoided by a Matter of as high a Nature. And Rol. Rep. 85. 
boraſmuch as the Words of a general Writ of Error are (i ſe) (e) Co. Lit. 
ulicium inde redditum ſut) which is not in ſuch Cafe, he 288. b. 
ſhall have a fpecial Writ reciting the whole ſpecial Matter, 
IS by the Precedent appears. Vide 30 H. 6. Forfeiture 31. 
0 E. z. Forfeiture 19. 8 E.3.11.. 29 E. z. 2989 30.37 H.8. 

, Br. 9. Stamford 's Pleas of the Crown 186. And fo 
was reſolved, that in the Caſe at Bar there was no Cauſe 
If Aid, and therefore by the Rule of the Court he was ouſt- 
e N Mi 8 KD) ik 

2. It was agreed, That the urrer was not perempto- v. 112. 
; but to — Ld See now the Statute of 21 () H. g. (F13 lait-242% 
* concerning Goods waived, and ſor the Reſtitution | 


* 


Paſeh. 


' 2 $2 


Cr. El. dos, 


806, 832, 833. 


(a) Cr. Elix. 


832. i 
1 Vent. 148. 


Palm. 482. 


1 Jones 309. 


Godb. 363, 


rd, N 
- 369. 
1 Bulſt. 175. 


* 79. 
3 Bulſt. 328. 


Parr V. 


Paſcb. 43 Eliz. 
In the King's Bench. 


Matrtorvr's Caſe. 


I N — hy between Mallory Pl. and Payn Def, the Cafe 
was ſuch ; The Abbot and Covent of Saut by Deed 
indented, demiſed the Place, where, Oc. to Anthony Mal. 

(ory for 120 Years, rendring Yearly during the faid Term 
to the Abbot and Covent, or their Succeflors, the Rent of 
eight Marks, to be paid at the Feaſt of St. Michael and the 
Annunciation of our 2 by equal Portions, on Condition 
that if the Rent be behind, and à Diſtreſs taken by the Leſ 
ſor, Oc. and not redeemed within fix Weeks, that it ſhould 
be lawful to the Leſſor, c. to re-enter. The Abbot and 
Covent ſurrender their Monaftery and all their Poſſeſſion 
to King H. 8. The Term by divers mean Aſſignments ws 
aſſi to Mallory the Pl. and, the Reverſion by diren 
mean Conveyances to one S. who levied a Fine thereof to 
Pr. Bellay, who before any Attornment granted the Never 
fion by his Deed to Thomas Bellay his Son and his Heirs 
to whom the Tenant attorned: And for Rent arrear, and 
Diſtreſs taken according to the Condition, Sc. Pays by 
the Commandment of Thomas Bellay the Son, re-entred 
and diftrained* the Plaintiff's Cattle Damage: feaſant: And 
the Queſtion was, whether the of Thomas Bellay the 
Son be lawful or not, And after divers Arguments at But 
and Bench, it was reſolved by the whole Court that the Er 
try was lawful.” And in this Caſe four Points were reſolved: 
1. That the faid (a) Reſervat. in the Disjunct. was good, 
for in the firſt Part of the Reſervat. the Words are; rendring 
| Yearly during the Term; and the ſubſequent Words ought to 
| have ſuch Interpretat. that they do not confound them which 
precede, but that all together may ſtand and ſatisfy the I 
tent and Meaning of the Parties. And ſuch Conſtruct. the 


Judges made; in Hill and Grawnge's Cale, Plow.Comm. 16 
— ' 1 


rr eee. are es — © 


du 


Rent ſhall be pai 
$. Mich, And it was agreed, that rendring Rent Yearly during 
the Term to one his Sueceſſors, and rendring Rent du- 
ring the Term to him or his Succeſſors are all one; for if 
the Rent be reſerved to him and his Succeſſbrs, altho' the 
Words are joint and in the Copulative, yet in Conſtruction of 
Law the Leſſor ſhall have it during his Life; and his Suc- 
ceſſor after his Deceaſe. So when Rent is reſeryed Yearly ot 
during the Term to () one or his Succeſſors, theſe Words (6) Cr. Elin. 
(to him or his Succeffors) are Words of Explanation, til, to —”— | 
direct the Leſſee to whom he ſhall pay the Rent during the Ley 7 ꝶ /ᷓů 
Term, ig. to the Leſſor during his Lite, and after his Death 1 Vener. 148. 
to his Succeſſors, for without theſe Words eil. to the Leflor 2 _ 369. 
or his Succeſſors, the Reſervation had been good by Force hr 
of theſe Words' (rendring Yearly during the Term) as it is 3. Bulſt. 323. 
coreed in 10 E. 4. 14. £9 27 (c) H. 8. 19. But if a Feoff- Godb. 363,449, 
ment be made to A. to have and to hold to him, (4) or to 1 Jones 109. 
ks Heirs, chere he has but an 5 0 for Life, for thers () v HE 
want precedent Words to direct t ords in the Digun- . b. 
tire: And theſe Wonds his Heirs) are of the Efſence of the f. b. . 4. 
Eſtate, and without them no Eftate of Inheritance ſhall paſs. | 
80 and for the ſame Reaſon if a ſervation on a Feoff- | 
ment in Fee be made to one or his Heirs, ſuch Reſervation 
b not good but during the Life of the Feoffor. And fo 
dote the Difference. Yide Chapman's Cale, Plow. Comm. 

184. where a Copulative ſhall be taken for a Disjunctive; 

but here the Disjunctive doth amount in Conſtruction to a 
Copulative. See the Caſe in e) 21 E. z. 29. B. where one (e)plow. 289. a. 
vas bound that when the Obligor ſhould come to his Aunt, 1 Kol. 450. 

ie would enfeoff the Obligee, or the Heirs of his Body of 8 
ſertain Lands; and the Obligee when the Obl igor came to 47. 

lis Aunt requeſted him to enfeoff him, which the Obli- Bridg. 40. 

pe refuſed to do: And it was ee that he had for- 

ited bis Obligation; for although. the Condition was in 

de Disjunctive, and that the Condition is always for tho 

benefit of the Obligor, yet foraſmuch as the Feoffment 

zu to be made when he came to his Aunt, and when. 
ie came to her the Obligee was alive, and therefore it 

Ws not poſſible then to enfeoff his Heir, for this Cauſe 
de ought to perform ſuch Part of the Disjunctive, that 

then was poilible to be performed. Note Reader, a 
god Caſe to prove the principal Caſe ; for inaſmuch 2 


10 Co. 106. b. 


.* 
* o 
” * p 
. x 
a * 


32 H. 8. c. 34. are general (“ As all other Perſons being 

© Grantees or Aſſignees to or by any other Perſon or Perſons, 

* Oc. ſhall and may have like Advantage, as the Leſſors or 

* Grantors themſelves, c. ought, ſhould, or might have had 

« or enjoyed at any Time or Times, Cc. Yet the Grantee 

| or Aſſignee by Fine ſhall not take Advantage of a Condition 

(e) Co. Lit. without (a) Attornment. For when a Stat. fpeaks of an Af. 

A d. Ghee Oc. it is to be intended of ſuch compleat Aflignee, 

19% 17% Pho has all the Ceremonies and Incidents requiſite by the 

Law to ſuch Aſſignee, and not to take away any Ceremony 

- 1 - i or (b) Circumſtance; which the Law requires, nor to do any 

y TR contrary to the Com. Law; as it is agreed in 28 H. 

28. That where the Stat. of 25 H. 8. cap. 10. of Uſes, ena 

that the actual Poſſeſſion ſhall be adjudged according to the 

Uſe, yet it ought to have the Circumſtance which is requiſite 

2 by the Com. Law, ſcil. actual Entry in Fact. So it is agreed 

te) 9 Co. 26 b. in (c) 4 E. 4. 31. 4. B. it was ordained by the Stat. of (4) 

0 2 2 Inſt. 199, 1 E. 4. that all Inquifitions taken before the Sheriff in his 

9 Co. 26. b. Turn, or County, ſhould be delivered to the Juſt. of Peact 

4 Stant Cor-85.b- at the next Seffions ; ti whom they ſhould make Proceſs 

© $6.2b. them, as on Inquifitions taken before themſelves: A Prefent 

- ment was made in the Turn on the Stat. of Liveries, which 

was delivered according to the Stat. to the Juſt. of Peace i 

the next Seſſions who proceeded thereon; and it was held 

that it was againſt Law, for the Stat. of 1 E. 4. is intended 

of lawful and ſufficient Preſentments in Law, and not of Pre: 

= ſentments which the Sheriff cannot take by the Com. Laws 

So it is held in 22 E. z. Corone 276. that the Stat. of Weſt. a 

gar cap. 12. ſhall not make a Monk who was appealed and i 

quitted capable of Damages, for he was diſabled by the 

Com. Law. And it was faid, that on the ſame Reaſon it wil 

adjudged in Duke's Caſe, That the Conuſee of a Fine beſm 

(e) Co. Lit. Attornment ſhould not take (e) Benefit of a Condition b 
HO. * the ſald Statute of 32 H. 8. * | 5 

0b. 1. 3. It was refolved, That although Doctor Bellay hin 

ſelf could not have taken Advantage of the Conditivn 

cauſe he had not Attornment; yet foraſmuch as by tht 

Fine the Reverſion and the Rent was veſted in hit 

| which he has granted to his Son, to whom the Tena 

cu. Has attorned, for this Cauſe he ſhall take (J) Advantage“ 

532 the Condition, which his Father could not, becauſe he wants 

Attornment, which his Son has. And the Words of 32 - | 


- | 


An, > 


* 
1 6 


V. v. Matrony's Caſe. 113 
ſts That the Grantees or Aſſignees ſhall and: may have and en- 
the cl e Advantage, Oc. as the faid Leſſbrs or Gfantors 
mſelves, Oc. if the Rey'n had not come to the Hands 
the Wi i our [oa ps Lord, Oc. are well ſatisfied; for here in 
Caſe is a Os Grantee and Aſſignee; and therefore 
ſie all take the ſame Benefit as the Abbot himſelf, who 
it. nade the 575 might. Alſo it was reſolved; that theſeWords 
las the ſaid Lefſors or Gy antors, Ec.) ſhould not be intend- 
ed of the tmedtae Grantor of the Reverſion, but of any 


ons, Grantor before, who might have taken Benefit of the Condit. 
8 or This Difference was taken and agreed for Law, that is 
had of between an expreſs Attornment of the Party, and an 
ntee W449 itch amounts in Na to an Attornment: For if « Leaſe 


tion Ie Life, or for Years be made tendering Rent, &c. and af 

A Wterwards the Rev'n is granted, Sc. to B. by Fine, and be- 

wee, Where Attornment B. difſęiſes or 'oults the Le and enfeoffs 

| the e the Leſſee re. enters, it ſhall not amount to — Axtornment 

nony in Law to make e C. that he may diſtrain for the 

any Went, for he ſhall not be in a better Caſe than his Feoffor 

H. 1 dged in the Com. Pleas, M. 36 & 37 El. p 
natts WR, 420. in (a) s Caſe. But otherwiſe it is if the Leſ- (0) Doty) 36 
o the ee had ex preſly attorned to the Feoffee. So Popham Chief &) El. 6 Co. 
uifite WMuſtice faid it was adjudged in (Y) Knott gord's Caſe, with 68. b. Cr. El. 
reed em be was of Counſel 30 Years paſt; That where the Gerd 
Nite by Fine of a Rev'n before Attornment, bargained 2 Ander. 15. 


d fold the Rev 'n to another by Deed indented and inroll- (5) Cr. El.8 32. 
i «cording to the Statute, That the Bargainee ſhould not 6 Co.68. d. 

litrain for the Rent reſerved on the Lab; for he ſhould 

bt. bein a better Condition than he who made the Grant 


which bim, for (e) nemo poteſt plus F in alium transferre, (e (2) 4 Co. 24.b, 
ace it iu: w 1% habet; but if the Conuſee had had an expreſs At- 5 22 68.b, 
bei ment, chen the Bargainee ſhould diſtrain without any Co- LE b. 
endetWittorument. But if the Conuſee of a Rev'n by Fine dies ; 
of ei ichout Heir before Attornment, by which the Eſtate which 

. Lavoe has eſcheats to the Lord, the Lord in that Caſe Ro 

Vet. tnain without Attornment, as Litt. 131, 132.8 3 

nd . & 38. Priſor holds, yet the Conuſee himſelf 222 "by g Lit lib. 3. tit. 


dd the Reaſon 1s, — the Lord by Eſcheat has loſt his WT. 
gniory, and he doth not claira as Heir or Aſſignee to the 
© Conuſee, but by Virtue of his Seigniory paramount. 
Note Reader, otherwiſe it is, as it hath been ſaid, if the: loser Is - 
uſe befote” Attornment bargains and ſells the Reverfion © = TI 
| Deed indented and inrolled; for the Stature of 25 H. 8. Kaen. 
Kcutes the” Poſſeſſion in the. ſame Quality, Manner, + Leon. 34. 30. 
n, and Condition as he my the Uſe; and when the Yagh. 36, Kc. 
dauſee befbre Attornment whe and ſells the Re- 49, 50. 
x2 the” Uſe” Which 1s derived: out of his Ae 

223 2 * 


3 MattorY's Caſe, Parry 

which wanted Attorninent, ought to be of the ſame Nature 
and Quality as that was out of which it was derived: But 
if the Bargainee in ſuch Caſe had obtained an expreſs At- 
tornment, it is ſufficient : And ſo obſerve theſe good Diffe- 
rences. And in this Caſe it was faid by Pom Ch. Jul. 

2 co g. a. and not denied by any, That if the Leffor in the Abſence 
Cr. ac.146 193, of the Leſſee enters as it is aforeſaid, and makes a Feoff. 
476.2Rol.Rep. ment in Fee, and the Leſſee re- enters, altho it amounts to 
| 1 . Nah. an Attornment in Law, yet without Notice given of this 
4 Co. 70. 8. Feoffment to the Leſſee, the Feoffee ſhall not make a De- 

2 Co. 68. b. mand of the Rent reſerved on the Leaſe for Entry for Con- 
Sid. dition broken: For true it is that the Feoffee may diſtrain 
Hob. 17. or have an Action of Debt for the Rent, or have an Addion 
Latch. 15. of Waſt in ſuch Caſe, for in his Avowry or Declaration he 
Code 182 ought to alledge the Feoffment whereof the Leſſee had No 


162. b 281 f 
=... tice: But if he may demand the Rent on the Condition 


434 Poph.165. without Notice, it is not poſſible that the Leſſee ſhould 
know to whom he ſhould pay his Rent to ſave his Term, 
nor have Notice of the Feoffment in ſuch Caſe before he 
has forfeited his Term: So if the Leſſor bargains and ſells 
the Reverſion by Deed indented and inrolled, the Bargainee 
(although there needs no Attornment) ſhall never take Be- 
nefit of a Condition on a Demand of Rent, without givi 

| Notice to the Leſſee of the Bargain and Sale; for aliboug 
the Bargain and Sale by Deed indented and inrolled be of 
Record; yet foraſmuch as it may be inrolled in ſo mary 
Courts in ſo ſecret a Manner, the Law will not compel al 
the Farmers in, Hnugland, who have conditional Leaſes to 
make every. fix Months ſuch infinite Search to fave their 
Terms; but the Law for the Salvation of the Intereſt and 
Term of the Leſſee, will compel the Barpainee, who is to 
take Benefit of the Condition to give Notice thereof tothe 
Leſſee who is 1 Stranger to it. 
une dee Reader, The Leſſee, as Littleton ſaith, ſhall nd 

Ar erP- be by the Law miſconuſant of Feoffments made on the ſame 

fol 150. LI. Lands, that is to be intended as to Diſtreſs, Action of Debt 

dect. 1755 Co. and Action of Waſt, in which Caſes the Law will compel the 

Lit: 318. D. Peoffee in his Avowry and Declaration to give Notice u 
has been ſaid. But Littieton is not to be intended, as to De 

mand of Rent to have Advantage of a Condition without 

> 1 Notice thereof given, as is aforelaid. And Littleton there 
3 8 Caſe the Feoffee after Regreſs made by 
ttze Leſſee ſhall have an Action of Wait : But neither Li 
r tleton, nor any of the Books in 18 E. 3. 47. Robert Soner 
-  * Caſe, 46 E, 3.30, Pomeray's Caſe, 34 H. 6. 6. 5 H. 5. l. 

nor any other Book ſpeak of Demand and Entry upon the 


Condition broken. 
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Wai Caſe. 


uld JN Replevin between Foreroſt Plaintif, and Wade Defen- ca ren. 
dant, the Caſe was; Foxcroft Copyholder in Fee ſurren- Pl 10. 
he dered to the Uſe of William Wade the Defendant's Father 
cls BY and his Heirs, on Condition that if the Plaintiff ſhould pay 
we to the faid William Wade 2501. legalis monete Anglie the 
Be. 24th Day of Nov. Ec. ad dom” ſuam manſional, Ic. that then 
* the Surrender ſhould be void. And a Tender and Refuſal 
was alledged, and Iflue was taken on the Tender to the ſaid 85 
: oO BY iam Wade: And the Jurors gave a ſpecial Verdict, ſtil. 
al That Foxcroft the 24th Day of Novemb. inter horas '7 & $8 
la ame meridiem ejuſdem diei deliberavit cuidam M. Filio ſuo, 
$ (0 & cuidam A. S. 250 l. in monet (Anglice Money) . quin- 
ber que ſolid" de Hiſpanico argento (Anglice in _ jlver) 
and & duo duplices auri ſelopi ) Anglice two double PiltGlets) 
wy & reſid' pred” ſummæ 2 501. fuit in bona legal monet Ang!\, 
the ac etiam deliberavit prefat. M. & A. 34 5. legalis monetæ 
Anglie ; and that the Plaintiff required them and each of 
* them to tender and pay the ſaid 250/. according to the Form 
, and Effect of the Condition. And it was further found, that 
they inter horas 9 & 12 ante meridiem ejuſdem diei ſuper 
1 menſam ibidem obtulerunt 250 l. And that Will. 
Made there then counted 244 /. but in Reſpect of the ſaid 
5 5. in Spaniſh Money, and the faid two Piſtolets, he refuſed 
to. receive the Money; upon which M. and AH. offered the 
faid 34 5. in Silver to the faid V. ogy or him to 
take Silver in Lieu of the Piſtolets and Spaniſh Money 
Which alſo he refuſed; and afterwards circa horam 4nogde- 
timam, they tendered to the ſaid Milliam Wade the Re- * 
fidue in Silver, French Crowns and Angels, current 
Money of England, which he in like Manner re- 
fuſed to accept: And afterwards ante occaſum ſalis ad 
oftrum domus, they offered to 2 to pay the 2504, all 
a f W. 1 | 2 45 1 


WAPD EY Caſe. PARr V. 
in Silver being in Bags, but did not ſhew-any Part of it, and 
he ſaĩd, that recip vellet, ſed non recepit. And at Sun ſet, the 
faid A. entered into the Houſe, and ſup. quand" menſum de- 

Poſnit pred 250 l. being in Bags, ſed ill extra baggas pred 
mon oftendit, quod; pred' W. Wade differebat recipere pred 
250 l. uſq; poſt occaſum ſolis, & adtunc requiſitus ad recipient 
recuſauit, allegando, that the Fan was ſet, C ea de cauſa re. 
cipere nolyit: And If on the whole Matter there was any 
ood Tender or not was the Queſtion. And in this Caſe 4 
Points were reſolved: | 
« Sn. 1. Although the laſt Time of Payment of the Money b 
(a) Co. Lit. Force of the Condition (a) is a convenient Time, in whic 
— — 25 b. the Money may be counted before Sun ſet, yet if the Ten- 
Noni: der be made to him whoought to receive it atthe Place { 
10 Co. 129. cified in the Condition, at any Time of the Day, and he we 
"A it, the Condition is for ever ſaved, and the Mortgagor or Ob- 
-liggr, Sc. nceds nt to make a Tender of it again before the 
lat Inſtant, for by the expreſo Words of the Condit. the Money 
is to be paid on the Day indefinitely, and = conven Time 
before the laſt Inſtant is the extreme Time appointed by the 
Law, to the Intent that the one ſhould not prevent the other, 
. the one being ſometimes there, and the other not, and the 
other being ſometimes there, and not the other; and there- 
fore the Law 14 the extreme Time of the Day, tothe 
Intent that both Parties may certainly meet together; for 
the- Law which always en Convenience, and is ground- 
ed n the Experience of the Sages, will not compel any of 
the Parties to make an Attorney, or to repoſe Confidence or 
Truſt in any other to pay it for him when he will do it him- 
ſelf, (for non temere credere eſt nervus ſupientiæ.) But if 
both the Parties meet together any Time of the ſame Day, 
+ Ca. Lit. 202. a. and the Obligor or Mortgagor, Cc. makes a Tender in the 
Place, Cc. to the Mortgagee, c. and he refuſes it, the pe- 
naſty is for ever ſaved, and he need not make a new Ten- 
*Ca. Lie. 211.2. der by a convenient Time before the laſt Inſtant. And bo 
3 Keb. iy. on theſe Reaſons + you will better underſtand your Books 


$Co.92. Cr.El. * . * 

a Bye 15 Eis. Bie, * 394. | | 
= 32. 2 * 2. Where the Condition was, that he ſhould pay to him 
3 Bulſt. 326. 2501. legalis monet Augliæ; it was reſolved that the faid 


— i Siauiſb Silver ſo rendered was lawful (Money of d 5 


2 Point. 


Dyer 82. b. 
ene Aud the King (c) by his abſolute Prerogative may 1 
ay. 19. bp. 


Part V. Wap EU Caſe. 115 


3. That if a Man tenders more than he ought to pay, it is 

bod, for (a) omne majus continet in ſe minus, = 4 o- (4) 4 Co. 46. 2. 
yk ought to accept ſo much of it as is due to him 'b, qnan- $57 22 
do plus fit quam fiert debet, videtur etiam illud feri quod 6 Ca. 5 12 
factendum eſt. Et in majore ſumma continetur minor. 3 Inſt, 109. 

4. That where the Pla intiff did tender all the 250 l. in 138 8 
c) Bags without ſhewing it, or counting it; it was reſolved {4) 3 Ca. . x. 
that the Tender was good, if the Truth was that there were Va. o. Lit 208.2 
250 l. in the Bags: oy ſo it has been adjudged in the K's N 74- 
Bench in Winters Caſe ; for when the Condition is, thathe 
ſhall pay 2 50-/. the Mortg eher doth all that is requiſite by 
the Law for him to do, if he provides the Money, and 
fers it to the Mortgagee in which js the uſual Man- 
ner to carry Money. And then it is the Part of the Mort- 
gagee to count it if be will, or if de wil Kral, o Mort- 
gagor he may accept of it without telling i it then i he 
Telling it belapgs t 10 e Mortgagee, by Conſe 227505 

ht to put it out of the B 88 Kent to it, fo 
without o doing my gf cannot tell i it; A A K 5 e Pe ta. 
puts the Money out of the Bags, yet it is at the Rery 


oregager 1 to ok upon it, fig W s they 
wed 17 77 haxe a great $ good 1 rh Ne 
ney, and alſo it is at his Peril 55 1 — it: | 


bound to pay 49979 J. at a. a Nay, I. he hae ir 15 
it is ſufficient, for it cannot be counted in one 1 ay. 
hereby you will underſtand the better e in E a9 (4)22E. 4.41.2. 
4.21. And it was ſaid that it was a udg ween Vaie 
1d Stedley, that base the Leſſor ee ent of his 
Leſſee accordi ing to the Condition of try, and the 
Leſſee paid the Rong to the eflor, and he received it, 
and put 1 in his Port 5 and a ter. ards in ,ooking i it over 
'9ajn at the fame I me, he fawn amoneſt , the Money" that 
he had receiv ſome counterfeit FEES and th ae Re 
refuſed to carry away the Mane but re- entered | or the 
Condition broken, And it was Au ed that. the Entry was 
no. lawful ; for when the Leſſi gl accep ted the M Money, 
it was at his Peril, and after that Allhwance he. Fall”? nut | 
take Exception, to any Part of it. . 
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RS. 750 FoLliaMBs Caſe. 


N an Action of Waſt by Foliamb againſt Sir Will. Bowes 
and his Wife, the Plaintiff had an Eſtrepment directed 
6% Cr. El 303, to the Sheriff, And in this Caſe two Points were reſolved. 
Mo. . That a Writ of Eſtrepment lies in an Action of Waſt (4), 
| unit e as well at any Time before Judgment, as after Judgment 
ne krepe - and before Execution: For without Queſtion he cannot re- 
1. 8 cover Damages for more than he has contained in his Count, 
5 and he cannot aſſign any Waſt made after the Writ pur- 
chaſed, for the Words of the Writ gre ſecit vaſtum in the 
preterperfect Tenſe; and therefore he cannot aſſign Waſt 

made after the Writ. 2 
2. Where the Words of the Writ are, Tibi precipimus, 
quod ad meſſuagium fr ed". perſonaliter acceden, totaliter 
ordinari facias, quod vaſtum ſeu eſtrepamentum de eodem 
 meſſuagio, contra formam Statuti pred” non fiat, pendente 
(5)z laſt. 299, Placito pr edit indiſeuſſo: It was reſolved, that the Sheriff 


%. Waſt. And if heotherwiſe could not, he might impriſon them 
and make a Warrant to others to do it; and if it be neceſ- 
ſary, he might take the Poſſe Comrtatus to help him. Quia 
quando aliquid mandatur, nandatur & omne per quod per- 

9 Firz, E- venitur ad illud. And fo a Doubt in divers Books, eil. 4 E. 


56. 3432. 21 E. 3. 3. 22 E.3.2.6 H. 4. 1. b. 33 fe) H.6.6.4 


n 76. 1 (% KM 7.7, N. F N B. 66. J. & br. C. K. Z. wel r. 


Nr. Eftrepems, ſolyed. 


E by Force of this Writ might reſiſt (Y) them who would do 
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In the King's Bench. 


OL is D's Caſe. 


F Treſpaſs by Oland againſt Purdwick which began in the Goldsb 189, 1900 
King's Bench, Hill. 3) Eliz. Rot. 924. on a ſpecial Ver- Moor 394, 395. 
dict, the Caſe was ſuch; A Woman Copyholder of certain Cr. LI. 460, 461. 
Land, durante Viduitate ſua, according to the Cuſtom of 
the Manor ſowed the Land, and before Severance of the 
Emblements, took Husband. And whether the Husband or | 
the Lord of the Manor ſhould have the Emblements was . 
the Queſtion, And it was adjudged that the (4) Lord (e) i Rol. 726. 
ſhould have the Emblements ; for although at the Time of 2 — b. 
the Sowing, the Eſtate of the Wife was incertain, and al- 2 laſt. 8 i. 
h her Eſtate determin d by Limitation and not by | 
ition, either in Fact (as in Caſe of Re-entry) or in 
Law (as Forfeiture) * becauſe it determined by the Act 6 


r 


0 Ow 3» 


of the Leſſee her ſelf, therefore the Lord ſhall have the 
Emblements, and not the Husband : So if a Woman ſeiſed 
of Land durante Viduitate ſua, makes a Leaſe for Years, 
and the Leſſee ſows the Land, and afterwards the Woman 
who made the Leaſe takes Husband, the (b) Leſſee ſhall (5)Goldsh.r89, 
not have the Emblements ; for although his Eſtate is de- C = 727 
termined by the Act of a Stranger, yet he ſhall not be (as N 
to the firſt Leſſor) in a better Condition than his Leſſor 
was. It is commonly held in our Books, That if a Man lea- 
ſes Land at Will, and aſterwards the Leſſee ſows the Land, 
and afterwards the (c) Will is determined, that the Leſſee (c) Cr. El 

have the Emblements ; but it was agreed that if the (% For pda 
Lefſee (4) himſelf determines the Will before the Severance 1 Rol. 726. 
o the Corn, he ſhall not have the Emblements, becauſe he 82 225 
bus determined his Intereſt by, his own Att. — 

| 24 
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n OrAN D Cafe. Parr v. 
(s) 3Keb, 166, If a Man makes a Leaſe at Will, and the Leſſor is (a) out- 
297. al 862. lawed, by which the Will 22 the King ſhal 
2Rol, 807 Hare the Profits; yet. the At Will ſhall. haye the 
(9)1 Rol. 861. Corn which was ſowed : But if the Leſſee at Will be (Y) out- 
3 Kal, 30. lawed, by which the Will is determined, yet the King ſhall 
have the Emblements. Vide 9 H. 6. 20,21. But it was held, 

If a Leaſe be made to Husband Wife during the Co. 

verture, and the Husband, ſqws the Land, and afterwards 

(e) Goleb. 190. they are (c) divorced r the Husband ſhall 
1 25 have the Emblements, not the Leſſor; for although the 
Cr. Ei, 461, Suit is the Act of the Party, yet the Sentence which dif 
ſolves the Marriage is the Judgment of the Law, & jugi- 


cium redditur in invitum s and therefore the Husband in 


| ſuch Caſe ſhall have the Emblements ; but if a Leaſe be 

2 1 Rol. 526. made to one until he doth (4) Waſt, and he ſows the Land, 

+ El.46!. and afterwards doth Waſt, he ſhal not have the Emble 
ments, cauſa qua fupra, 
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PIN NE 's Caſe. 


Plane! brought an Action of Debt on a Bond againſt Cole Moor 677, 678. 
of 161. for Payment of 8/, 105. the 11th Day of Nov. 
1600. 'The Defendant pleaded, that he at the Inſtance of BK | 
the Plaintiff, before the ſaid Day, ſtil, 1 Octob. Anno 44. — 
by M. ſaluit querenti 5 l. 2 f. 24, quas quidem 51. 25.24. 
the Plaintiff (a/ accepted in full Satisfaction of the 8 J. 10 f. ()PoRtpl.:67. 
ait was reſolved by the whole Court, That Payment of a 
fer Sum on the Day in Satisfact. of a greater, cannot be any 
datisfaction for the whole, becauſe it appears to the Judges 
that by no Poſſibility, (+) a leſſer Sum can be a Satisfaction (5) Perk. fea. 
to the Plaintiff for a greater Sum : But the Gift of a Horſe, | of "OL 
Hawk, or Robe, Oc. in Satisfaction is good. For it ſhall 2 22 79. a. 
ce 
Co 


de intended that a Horſe, Hawk, or Robe, Cc. might be Perk. ſeck. 749. 
ore beneficial to the Plaintiff than the Money in Reſpect 8 2 
of ſome Circumſtance, or otherwiſe the Plaintiff would not 1 Boiſtr. 66.4 * 
have accepted of it in Satisfaction. But when the whole Cr. El. 46, 193. 
bum is due, by no Intendment the Acceptance of (4) Parcel 7 — 7 
en be Satizfa&tion to the Plaintiff: But in the Caſe at Bar 212. b. 
& was reſolved, that the Payment and Acceptance of Parcel Yelv. 11. 
before the (e) Day in Satisfaction of the whole, would be a _ as $74 
a good Satisfaction in Regard of Circumſtance of Time; for Moor 8. 
Feradyenture Parcel of it before the Day, would be more Lutw. 466. 
wnenicial to him than the whole at the Day, and the . 677, 
aue of the Satisfaction is not material: So if Iam bound Cr. El. 300. 
201, to pay you 107. at Weſtminſter, (, and you Re- 
welt me to pay you 5/. at the Day at Tk, and you will ac- 
tit in full tisfact. of the whole 100. it is a good Satisfact. 2 ae 
Ws * for Ca. Lit. 21. b. 


3 
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for the whole: For the Expences to, pay it at Tork, is ſuf- 

ficient Satisfaction: But in this-Gaſe the Plaintiff had Judy. 

ment for the inſufficient Pleading; for he did not plead that 

(a) Co.80.b. he had payed the 5 l. 2.5. 2 4. in full (4) Satisfaction (as by 

— 9 the Law he ought) but pleaded the Payment of Part gene- 

Stile 263. rally; and that the Pl. (5 b it in full Satisfaion 

(9Do&-pl.267. And always the Manner of the Tender and of the Payment 

Cr. El. 193. ſhall be directed (e) by him who made the Tender or Pay. 

( Cr 1. 68. ment, and not by him who accepts it. And for this Caule 

2 107, Judgment was given for the P ST. \ 

* 858 Reader (4) 26 H. 6. Barre 37. in Debt on a Bond 

49 Co. 79. b. of 101. the Defendant pleaded, that one F. was bound by 

4. pl. 13: the ſaid Deed with him, and each in the whole, and that 

the Plaintiff had made an Acquittance to F. bearing Date 

. before the Obligat.and delivered after,by which Acquittance 

a he did acknowledge himſelf to be paid 20 5. in full Satisfac- 

"2 ' * *Wonof the 1007. e ood Bar; for if 

2 nay a Man onions himſelf to be fatisfied by (e] Deed, it 

Dall. 49. pl. 13. is a good Bar, without any Thing received. Vide 12 R.: 
Moor 47, 48. Barre 243. 26 H. 6. Barre 3). & 10 H.), Sc. 
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Paſch. 1 Jacobi, 
In the Common Pleas. 


E DRIC HU Caſe. 


age, by his Will in Writing deviſed a Rent with Clauſe of 
Diſtreſs to B. for the Life of C. and died. The Heir leaſ- 
d the Land charged for Life to D. the Remainder to E. in 
ee, the Rent is behind for divers Years in the Life of D. D. 


nainder for all the A es incurred in the Life of D. 
Ind whether he ſhould be c arged in this Caſe for all the 
rrearages by the ſaid Act was the Queſtion. The Branch 
f which Act as to this Purpoſe confiſts on two Parts; By 
be firſt, Action of Debt is given to the Tenant per auter 
ie, after the Death of Ceſtuy que vie, againſt the Tenant 
n Demeſne, (who ought to have paid it when it was firſt 
e his Executors or Adminiſtrators. The ſecond is, And 
alſo ſhall diftrain for the ſame Arrearages upon fuch Lands 
and Tenements out of which the ſaid Rents or Fee-Farms 
vere iſſuing, in ſuch like Manner and Form as he might 
or ought to have done, if Ceſtuy que vie had been alive. 
nd it was objected, that by a formier Part of the Act, 
hich gave Diſtreſs to Executors of Tenant for Life, there 
e Diſtreſs is given againſt him in whoſe Time the Ar- 
arages CS due, and all others claiming the Land on- 
by or from the ſaid Tenant, by Purchaſe, Gift, or De- 
=, in the ſame Manner as the Tenant for Life might 
ve done; ſo that by this Branch, he in the Reverfion or 
em r ſhall not be charged for the Arrearages incurred in the 
le of Ten't for Life, for he in the Rev'n or Rem'r doth 
t claim by or from him: And. in this ſame Caſe at Bar the 
fon of Debr by the firſt Part of the ſaid Branch is given on- 
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DEtween Edrich and Smith in Replevin, a Caſe was ad- ,, Co. 68. 
) judged on the laſt Clauſe of the Statute of 32 H. 8. c. 37. Lit. Rep. 93. 
ud the Caſe was ſuch; A. ſeiſed in Fee of Land held in So- Co. Lit. 162. b. 


ied, and afterwards C. died, 2; diſtrained him in the Re- Leon. 0a: 


Co. 30. 


EDpRIC RMV Caſe. Parr V. 
ly againſt the Tenant who ought to have paid it. his Exe 
cutors or Adminiſtrators, and not againſt him in Remainder, 
Ec, And in that it was ſaid, the Statute has great Reaſon, Wl - 
for otherwiſe he in Reverſion or Remainder would not on. 
ly be charged by the Statute for the A 8 (if any ſliould 
be) which incur in their own Time, but alſo for the Arreg:. 
incurred in the Life of the 'Tenant for Life, where in 
e one Caſe or the ather he in Reverfon or Remainder 
was not charged by the Common Law, and the Tenant for 
Co. Lit. 162. b. Life may leave all the Rent for his Time unpaid, and by 
1 Fend. 92 that Means charge him in Reverfign or Remainder for al; 
Hard 142, and the Grantee in this Caſe may have his Remedy againl 
Palm. 433. the Executors of the Tenant for Life: But it was reſolved 
Owen 117, 118. and adjudged, That he in Remainder in this Caſe, by the 
Wing. Max Jaſt Part of the ſaid Branch ſhould be charged. And th 

4 Judges ſaid they oaght not to make any ruction again 

2 Kol. Rep. the expreſs Letter of the Statute; for nothing can ſo expreſ 
246, 278. the ing of the Makers of the Act, as their own d 

Err Words, for :Index animi ſermo. And it would be dangerous to 

l 3 1 — any Caſe — theexpreh 


ords, when the Meaning of the Makers doth not appear ty 
the contrary,and when no nience will there los, 
and therefore in ſuch Caſes, A verbis legis non 1 
dum, And the ſeveral Inditing and Penning of the former 
Fart concerning Diſtreſs given to Executors, and of this 
Branch, doth argue that the Makers did intend a Differer 
.of the Purviews and Remedies, or otherwiſe they wouk 
have followed the ſame Words. Andi in the principal Cal 
all the Land was charged with the Rent, and the Heir bel 
All.his Eſtate ch with it; and when he made tis 
Leaſe for Liſe, the Remainder in Fee, be in Remainde 
was chargeable, and in this Caſe might have been diſtrun 
ed by the Common Lau for the Arreatages, but by the 
Act of God by the Death of C. D. was prevented, which 
Prexention, the ſaid laſt Part of the ſaid Branch has ſupplie 
0 this Caſe, giving the Grantec Power i 
Kiſtrajn,,85 if Ceſtuy.que.vie. bad been aliye, And accord 
o this Reſolution Judgment was centred, 


* fi ks * 
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Trin. 2 Jacobi, 
In the King's Bench. 


WHELPDALE's Caſe. 

N Debt by 1helpdale againſt Whelpdale, which began 
Iain 45 15. Rot. i Plaintiff declared on 2 
Al obligatory made by the Defendant to the Plaintiff; The 
Defendant pleaded, Non eft factum; and the Jury found 
that the Bill was a joint Bill made by the Defendant and 
mother to' the Plaintiff; And if on the Matter the Bill men- 
tcaed in the Declaration be the Deed of the Defendant, 
the Jurors prayed the Advice of the Court, And it was ad- 
Aged that the Plaintiff ſhould recover. And in this Cafe 
bur Points — "FR | "it 2 bg 

1, When two are jointly bound in a Bond, although 
xither of them is b by himſelf, yer neither of them 
* That the Bond is (a not his Deed, for he has ſeal- 2 2 Rol. 209. 
dand delivered it, and each of them is bound in the whole. Fong os * 
lad therefore if they are both ſued and one ap and the Dyer 950 of 8. 
ther makes Default, and by Procęſs of L N Dodd. pl. 260. 
t he who-appears ſhall be charged with the whole, au ap- 588 92 
pears in 40 E. 3. 36. 41 E. 3. 3. But in the Calc at Bar, (5) i jones 442: 
ke might have pleaded in (c Abatement of the Writ, but (c) 1 Sand.291, 
nnc plead, nom eſt-fattum,-. s E 1 260. 
1. It uas reſolved, that in all. Caſes when the Deed is Co. L 23 
6 


t. 283. 
udable, and ſo remains at the Time of the Pleading (as if 28 fl. 755 
Hu Infant ſeals and delivers a Deed, à Man of full Age ©'* EI. 494, 
le) Dureſs) in theſe and the like the Obligee cannot 4, *% 18 9 
lead non eft factum, for it is his Deed at the Time of the Lurw. 695,696. 
ation brought, and ought to be ayoided by ſpecial Pleag- (<)FHlowd.66.b. 
wich Concluſion of Judgment, fi Ao, 1 x. 1.11. 4 P. Moor 3 — 
3. When a Bond or other Writing is by an AQ of Parlia- 2 Int. 483, 
dent enacted to be void, the Party who is bound cannot _ pl. 259. 
pad non eſt ſactum, but in Conſtruction of Law the Dee: 1 4 = _ 
it) be avoided by the Party who is bound by it, by Plead- (e) 14 H. 8. 
g the ſpecial Matter, taking Advantage of the Act of Par- „ . 
ament ; For although the Act makes the Bond or other , lag. . . 
leiting void, yet thereto the Law doth facitiy require () Dodtrin. 
der and Manner, which the Obligor ought to follow: 3 
* if 4 Bond be made to a Sheri againſt the _— * 

| | ot 14 Hl. 8. 


* 
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Mich. 2 Jacobi. 
In the King's Bench. ; 


LONG Caſe. 


Mrio indentata capta apud Coſſam in Com. pred”, Wilts. 

5. die Oftobr', anno Regni Domine Eliz. Dei gratis lnditmens, 
Angliz, Franciz, & Hiberniz Regine, fidei deſenſor, Ec. 
e *riceſemo ſexto, coram Willielmo 3 Dominæ 


on Regine infra libertat. dict. Domin. Regin. ville ſue de ? 
en Coflam fred”, ſuper viſum corporis H. Long armig. ibid. 
> Lil exiſten. mortui per Sacrament. 12. Furat. exif pre ſentat 5 


5 0 ap quidam Henricus Danvers nuper de C. in Com. E. mi- 
„ C. D. auper de C. præd, in dicto Com. E. miles, G. L. 


der de Colkidge in Com. W. Teoman, & R. P. nuper de 
. L. i dict. Com. W. Yeoman, c. timorem Dei pre oculis 
f {#15 non habentes, ſed inſtigatione diabolica ſeducti, quarto 
1 68 e Oftobr?, anno Regni dict. Domin. Regin. nunc triceſt- 
wlll eto ſupradifÞ, inter horas undecimam & duodecimam 

ejuſdem diet, apud Coſſam pred”, in dict. Com. Wilts, vi £5 
unis viz. gladiis, pugionibus, armacudiis & torment”, in 
ales cf. Henricum Long, in pace Dei & dict. Damin. Regin. 
ee M ©##unc eodem 4. die Octobr', anno triceſimo ſexto ſupradict, 
0% Coſſam pred. exiſter', inſult. fecerunt, & prædictus 


H. D. guoddam tormentum (vocat. a Dagge) ad valentiam 
and ©. 8d. /m pulvere & peller. plumbeo, Anglice dict, charg- 
ed with Powder and à Bullet of Lead, 90d idem H. P. 
HRC, viz. dict. quarto die Oftob', anno tricoſimo ſexto ſuprad”, 
ud Coſſam præd, in manu ſua dextra habuit & tenuit, in 
hier ſuper ipſum H. Long adtunc eod quarto die Octob. anno 
Irceſ.ſexto ſuprad, apud Coſſam præd, in dict. Com. Wilts, ſelon. 
wluntar', & ex malicia ſua precogitata exoneravit, Anglice 1 Bulſtr. 203. 
did diſcharge, dans eid. H. Long adtunc apud Coſſam pred, 
cum pellet. Plumbeo fræd , ſic extra torment, præd, per ipſu 
emiſſo, unum vulnus mortale, in & ſuper anterior” fart” cor- 
torts if/ius H. Long, ſubter ſiniſtr mamiiP iſſius H. Long, 
abit” penetrans in & fer cor did H. Long: De quo _ 
| , a vulnere 


* 
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vulnere mortali, idem H. L. adtunc cod quarto die Ooh, 
anno 36. ſuprad', apud Coſſam N inſtanter obiit. Et quod : 
1 
: 


ww 


pred. C. B. miles, G. L. &c. dict. quarto die Octob. anno 36. 
ſupradict, ac inter horas pred. 1 quart diei, apud 
Coſſam præd, in dict. Com. Wilts, felonice, & ex malitiis ſuis 
præcogitat. nt præſentes, abbettantes, Procurantes, com. 
fortantes, & manutenentes dict. H. D. ad feloniam & mur. 
drum pred”, modo & form. red. felonice faciend. & Perpe. 
trand, contra pacem dict. Domin. Regin. nunc, coron. & dig. 
nitat. ſuas. Et ſic Furator. præd, dicunt ſuper ſacrament, 
ſuum pred”, quad pred. H. D. C. D. G. L. &c. dict. H. I. 
eodem 4. die b. anno 36. fſufrad', apud Coſſam pred, in 
dict. Com. Wilts. ſelonice, voluntarie, & malitiis ſus prece- 
gitar. felonice interfecerunt & murdraverunt, contra pacen 
dif. Domin. Regin, coron. & dignitat. ſuas: Er ulterius 
Furatores pred. dicunt ſuper ſacrament. ſuum pred", quod 
immediate poſt felop. & murdrum præ d. in forma pred. com- 
wil iidem H. D. C. D. G. L. &c. fuger', & ſe retraæer. pro 
felonia & muraro præd. Ac quod ii, aut corum aliquis, 
. felonie & murar. pred. in forma pred. commiſ. 
E nulla babuerunt boua aut catalla, tert, aut teuementa, ad 1 
titiam ur Pred'. Tn cujus ret teſtimonium tam Furater, 
pred, quam pred. corongtor', die & auno prius ſuprad, al 
ternatim huic inguiſitioni. ſigilla ſua aßpoſuer, & quilibet ev 

rum appoſuit. eech 
Upon which Indictm. the ſaid H. D. was outlawed, and 
brought a Writ of Error, and divers Errors were aſſigned in 
1 Exception. the Iodiftm. 1. beckule in the beginning of the Indian, iti 
alledged, that the Indiftm. was taken before JF. S. Coron. Do- 
min. 3 infra libertat. dict. Domin. Regin. ville ſue de 
Collam grad, ſuper viſum corporis; and it is not alledged 
(e) Poph. 208. to what Places the faid Liberty doth extend, nor what Par, 
Keb. 89. pl.9. or nothipg of the Town of Co am be within the Liberty; 


3 ui and ſo it doth not appear that the Coroner had Juriſdiction 
Bo” Ain the Place where the Inquiſition was taken, nor where the 
3 Murder was committed, nor Where the dead Body Ia, fr al 
© 1s f he by the Inditm. to be at Coe ; and Indictm. 


2 Cr. . of Felony which are as Counts (Y) and Declarations for the 
Br. — King againſt the Parties for their Lives, o ught to have Cer- 
58, 63. tainty expreſſed in the Record of the Indictm. and ſhall not 
s H. Jae be ſupplied or maintained b Intendm. or Argum. For if the 
gg 202 b. Counts between Party and Party for Land or Chattels ought 
3 4. 21. a. b. to have two Things, /cil. Truth and Certainty, as it is held 

8 H.6.1.2. in Plow. Comm. 84. 4. G 202. K. 5 E. 4. 21. in Debt, 
ef Log 18. 3 H. 6. 1. in Forcible Entry. 38 H. 6. 35. 9 H. 6. 18, be: 
Co. Lit. 393. a. cauſe the Counts are the Foundations of the Suits, to which 
S. % the Party ſhall anſwer, and on which the Judges ſhall ad 
- en judge, ortiori Indictm. principally thoſe which concern tho 
i ite of a Man, and which arg the King's Counts, to muy 2 


) 
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ty ſhall anſwer, and on which the Court ſhall adjudpe fot his 
to ou ht to have full and preciſe Certainty, and mall not be 
nken by Argument; as ap ee 3. 184 T p. 1 3. 294 a3. 
1E. 28. per 29 27 2 775 38 rr, 12. 47 E.;. 17 YH. 6. 
uu. 8E.4-3. 3H. J. 5. A ſe it 18 — xprefled in the In- 
ditm. that Cuſſam was chin the Liberty of Coſſam, for this 
Cauſe the Indictm. was incertain and inſufficient; To which , , 
it was anſwered and reſolved by the Court, that the Indictm. The 1904 
dotwith ſtand ing this Exception was ſufficient ; 5 for true it 
zthat the Rule of Law is, that Indictm. onght to be certain: 
But there are 3 Manner of Certaintles ; I; Toa common In- 
ent; 2. To a certain Intent in general; 3. To a certain In- 
tent in every Particular : The firſt Intent is ſuffic. in (a) Bart ( De: 51.46. 
r ate ar defend the Party and excuſe bimſelf: The ſe- b 6. oo Ca 
they ar in Inditments(#), Counts; Replications, SC 52 ry — 5 
ba are to actuſe or charge the Party; the third is g Go. Lit Fo 
w, for (c) nimia ſubtilitas in jure reprobatur, ( E ac 
2 —— certitudinem conflinait : And in this Caſe at 7185 44:4 
Rarthere is a ſuffic. certain Intendment in general; thatCoſſame 3 C2. 57. 
bwithinthe Liberty of (o but perad venture the Liberty may 1345 10 . b. 
teich beyond the Town: but that dhe Toun! it ſelf ſnould be pre- "WY 54,484 
ſumed to be out of the Liberty ofthe Town isa ſtralnedand cap- 
tious Intendm. which the Law will not allow: And fo Sir J. FT 15 5 15 4 
u Juſt. ſaid it was reſolved in the ſame Point in the Caſe of 33 H.6. 1. a, 
Lewes in the County of Suſſex; and there the Indictment 2. 795 
Was, 77 — capta Lewes coram Coronatore rape , Fan . 
and adjudg ed good in Law. (e) 78 Mat 
The 11 Objection was; That whereas the IndiQnient 2 
1 Quo predifins H. D. quoddam 1 vocatum ; Obi Ge, 1 
+ valentiam 6 s. 8 d. cum pulvere, & pelletto a (d)Cr.El.135 
&c: in & ſuper ipſum Henr. Long autunc, &c, felo. 331-1 deco. Hl 
nice, valuntarie, & ex malitia a ſus præcogit. exoneravit, dans. (5 Ao 
rem Henr. Long adtunc, ci eum pellets plumbeo; Sc. 1. 11 Co:yn:th 
um vulnus mortale ſuper anteriorem partem corporis ipſius Gr. ne 
L. ſubter mamillats: it was objefed, that this Wotd I te Cre 
Momillam) i is a Word inſenſible, being no Latin Word; 84, 2 07. 
the Latin Word was (as it was ſaid) Mammilla, with a £) 8 2171 10. b. 
dl b:] And it was ſaid, that falſe Latin ſhall abate 3 
tits, and _ Indictments, becauſe he who proſecutes Brame: din 6£ 
f Arc a new Writ, and frame a new IndiQtment, 5 2 of 
{Bit othetwiſe it is of Grants and Deeds, for the Party can- * 
Nt have new when he will. And Hill. 28 Elis. Vauzx's 
was cited, where the Count in Appeal was held inſuf- 
my lent by Reaſon of the Word zurgaliter, (f) whete it 
moud be burglariter ; to which it was anſwered and re The The ad pos 
FL te bo 7 nk — 1. That falſe Latin ſhall hoe © 
0 not be —— any Count, for al- 
Rove for falſe » as ie 
al Vids 7 * 44 E. 3. 1% 
to K 
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Lon c Caſe. Par V. 
10 E. 3. 1. & 553. Yet judicial Writs or a Fine ſhall not be 
impeached for falſe Latin, as it is held 9 E. 3. 467. Te 
fame Law of an Indictment; as if in an Indictment it be 
praſato Regine where it ſhould be . Reginæ, ot 
Præſata Regi for præſato Regi, or the like, foraſmuch u 
the Word is Latin and fignificant ; and altho' it be not trus Ml * 
Latin, the Indictm. for ſuch Incongruity ſhall not be quaſhel 
a 


10 Co. 133.2. But if the Word be not Latin, nor allowed by the Law, as v. 
b cabul' artis (for every Art and Science has pᷣrapr vocabula ar. 
i tis) but is inſenſible, there if it be in a Point material, it males 
Co. 39. b. the Indictm. inſuffic. as burglar, Bhurglariter, murarum, fe 
l lonice and the like are vocabuls artis, known to the Law, and 
therefore if ſuch Words, ar the like, are miſtaken in an In- 
dictment, ſo that in a material Place a Word inſenſible, which 

is not Latin, nor any Word known in Law, it makes the li- 

dictment vicious and inſufficient, as 2urdredum for murdrun 

| or burgariter for burglariter, feloniter for felonice. But in 
4C0.39.d.42.2. the Caſe at Bar it was reſolved, that mamilla with a fingle 
[m7] is as good Latin as mammilla with a double [mm], ad. 

Jamo and diffamo, definitio and diffinitio. Alſo Poph. Chief 
Juſtice, Gaway, Telvert. and Williams held, that theſeWords 


mamillam were abundant, and more than were necel- Wl %. 

 fary, and therefore if mamilla was inſenfible, and no Latin, © 

| yet it doth not make the Indiftment vicious: For it was be Wat 

| 5 that ſuper anteriorem partem corporis was certalt the 

' 4Co.42.a, enough and ſufficient ; for corpus in an Indictment (whichis * 
; found. by Lay-people) is to be intended of the 'Trunk of the ** 
Body, between the Neck and the Thighs, which is the uſul 1 

and vulgar Meaning of the Body: So it was reſolved, QA * 

per caput, or ſuper faciem, or in dexteriori parte corporis E 


| 4 Mod. 290. in ſiniſtra Parte corporis, or ſuper fint " M4111, or ſuper 
Salk = dextram manum, or dertrum or um brachium, Cc. 
Cr.Jac.95. in petctore, or ventre, are certain enough and ſufficient. Bu 
ſuper brachium, or fuper manum, or ſuper latus, &c. wit 

out ſaying dextr or ſiniſr is not ſufficient, becauſe in ſuch 

Caſes the Part of a Man in which the Wound is, is not ce 


he 3d Object Another Exception was taken, becaufe in the ſaid Indi 
* ment it was ſaid. dans eidem Henr. Long, &c. unum vu 
mortale, Ec. where it ought to be unam plagam, which! 

the Word uſed in all 5 and that vilnus ſhout 

| 255 — 3 — er et no more than . 

f ifieth a Stroke: But this Exception was diſallowed F 

The 3d ObjeQ. ram Curiam, for plaga and likes tk ſpnouyma, & id 
*,Co.42.2 Jignificant, although plaga is the more uſual Word in | 
Godb '65. 66. dictments. Further Exception was taken, becauſe 1h 
Lia n Length or Depth of the Wound was not ſheve 
'ThegthObje. which ought to be in every Indiftment of Death, 
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us Cauſe the Indictment was inſufficient. But this Excep- The aih Oh. 

Laa was diſallowed per totam Curiam,; for the Length and . #7 4 

bb of the Wound ought to be alledged, to the Intent *, Co. 42. a. 

that jt may appear to the Court that the Wound was mor- — 4 

tal, ſo that it may appear to be the Occaſion of the Death; 4 N : 

But in this'Caſe the Wound was through the whole Body: 

ſcil, toraliter penetrans, & per totum corpus, ſo that it was 

apparent to be mortal; and in ſome Caſes the Dimenſions 

cannot be alledged; ſcil. when a Member, as the Knee; or cad 

the Hand, or the Foot, or the Head, &c. are cut off, there any + 6. i. l. 

of the ſaid Dimenſions cannot be ſhewed. So in the Caſe at 

Bar. Vide Trin. 28 Elis. Heydon's Caſe agrees with the | 

Reſolution in this Point: Another Exception was taken; bee: 

cauſe the Indictment was, dans eidem Henrico Long, c. The fibObjcd: 
eum pelletro plumbeo pred'; c. vuluus mortale, Cc. totali- 

ter , in & per corpus pred Hent Long: And be- 

tae penetrans ought of Neceſſity to agree with vulnus; and 

wot with pelletto, not only becauſe vulnus is the laſt Antece: 

dent, but becauſe otherwiſe will follbw Incongruity : Fot 

ſenetrans agrees well with vu/nus, and, not with pet 

end, for that is the Ablative Caſe, and ſo cannot be pes 

netrans, for then it ſhould be pencrrante: And it was ſaid; 

that the Wound did not penetrate or pierce the Body; but 

the Pellet pierced the Body, and made the Wound] but it 

vas not allowed; for the Senſe is ſignificant enough to ſay The th gy. 

that the Wound pierced the Body; for if the Depth of the je. anſwered. 

Wound ſhould be asked, it might well be anſwer. that it pierced 

the Body. And penetro derivat a penitus & intro. Po. ſo the 

Words are fignificant enough; without any Abſurdity of 

leongruity; to ſay duns, &c. vulnus mortale totaliter 

ene trans, in & fer corpus, & eo, magis, being the 

Words of Lay-people. For the Pellet gave the Wound, which 

Wound did pierce through the whole Body. But the great 

DUbjeRion; and moſt difficult againſt the Indictment was, be- 
wk the Indictment wanted gercuſſit; for the Effect of it; The &hObje®. 

u to this Purpoſe is, Præd H. D. guoddam tormentum, Mc. 

um pulvere & pelletto plumbeo onerat, &c. in & ſuper 

Pſum Henr Long exoneravit, dans eidem Hentico Long 

anc & ibidem cum pellet” plumbeo pred extra torment c 1 $56 

rel per ipſum dimiſſo unum vulnus mortale, c. And it . Js: 

ſaid; chat although percuſ/et is wanting, yer here is 

mamount, and it is a Rule of Law and Reaſon, Nom reſert 

me er Su pollentib' fiat. And when it appears that H. D. 

ment — es Fans —— | | | 

l 2 n 


Lo x Caſe. Paxr v. 
eidem Henr Long, Oc. cum pellet” plum beo pred”. c. 1. 
num vulnus mortale, &c. by that it _— to the Court; 
that H. D. was the Occafion of the Wound, and on the 
Matter gave (in this Marmer) the Wound. And it 
was ſaid, that percuſſit is not properly ſaid, but when one 
with his Hand, or with fome Weapon which he holds in 
his Hand, wounds another, and not when he gives a Wound 
by a Means, as out of a Gun with a Bullet, or out of a Bow 
' with an Arrow, This Word Percutio is derived and com- 
unded as it was faid from per and gratis: But it was re- 
olved by the whole Court, that for this Cauſe the Indid- 
ment was inſufficient. And this Part of the Indictment con- 
cerning the ſaid Objection was divided into 2 Parts: 1. The 
Clauſe before dans eidem, c. and the Clauſe containin 
dans eidem, c. And it was reſolved that the firſt Cu 
was not ſufficient of it ſelf, for although H. D. diſcharged 
the Dagge upon him, = it may be he was not ſtruck by 
it; then the ſecond Clauſe, ſcil. dans eidem, c. cannot 
make it good, for the Clauſe of dans, &c. depends on the 
ſaid firſt Clauſe,and deſcribes only the Wound, to manifeſt it 
to be mortal; which ought to appear by the firſt Sentence 
to be given, beeauſe in hoc caſu participium determinat ver. 
bum : But here it doth not appear by the firſt Clauſe that 
there was a Stroke given; and then dans, £9c.-cannot ſupply 
it; for that is a Participle depending upon the Verb En 
and the Verb precedent is exoneravit, and exoneravit may 
be without Stroke: As if one be ind icted that he did affault 
another with an Ax in his Right Hand, giving him a mor- 
tal Wound, it is inſufficient, becaufe this Participle (giving) 
has no Verb before with which it can participate: And it 
was ſaid, that if the ſecond Clauſe had been in the Cafe it 
Bar, & 4edit adtunc & ibidem unum vulnus mortale, it bad 
keen inſufficient; for dedit doth not imply a violent and vo- 
luntary Stroke, as perciiſſit, and if defi would have been 
ſufficient, yet dans by the whole Court for the Cauſe afore- 
faid was inſufficient. And it was reſolved the Indictment 
+ might ſay Zercuftt, as well of a Wound given out of a Gun, 
Cr.Jac.6z5, er Bow, as with the Hand. And a Precedent in 10 E.. 
Palm.23:. the King's Bench was fhewed, where the Wound was out d 
Dyer 99. pl.63. a Gun, and the Indictment had the Word percuſſit, 1 Ms 
3 Bolftr. 144. Dier 99. That an Indictment that ſuch a Perſon ex molti 
ua pr æcogitata felontce murdravit, Soc. is not good without 
ſaying perciſſſit, becauſe an Indictment of Murder and Mat 
r ought to have expreſly a Stroke to be ſupfe 
fed, And true it is, that in all Indictments of Murder, 
x Mandlaugitt 
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Manſlaughter a Stroke ought to be alledged, unleſs in Caſe 

of Poiſoni And for this laſt Error ens Outlawry was re- 

verſed, the ſaid H. D. diſch and there are ma- 

ny Preeedents of Indictments of Death, where the Wound 4c A b. 
was given with à Bullet out of a Gun, or by an Arrow out 

5 Bow, and all thoſs 2 I jaw) bad this Word per- 

. 


Paſch. 3 Jac. 
In the Common Pleas. 


SAFFYN' Caſe, 

Cr Jac. 60,6 1. IN Replevin between Saffpn Plaintiff, and Adams Defen- 

Lin Rep 18. I 3 began Tyin, 44. Hlig. Rot. 1242. on a ſpe- 

n. 196. cial Verdict found, the Cafe was ſuch; A Man made 3 

Leaſe for Years of certain Land to begin after the End or 

Determination of a Term for Years then in Being; the firſt 

Years determined, the ſecond Leſſee did not enter, but he 

in the Reverſion entered and made a Feoffment, and levied 

a Eine of the Land with Proclamations, according to the 

Statute of 4 H. 7. cap. 24. And five Years paſt after the Pro- 

clamations without Entry or Claim made by the ſecond Leſ- 

ſee: And whether the Leſſee for Years was barred or not 

by the ſaid Fine with Proclamations, and the ſaid AR of 

4 H. 7. was the (peftion ; and it was objected that the Lc 

ſee ſor 3 mou d 712 barred by two 5 7 80 * 148 
209. 1. Although the (a) Word (Iztereft) is in the fai 

WoFaner+ yet it is to be intended of ſuch Intereſt that the Owner 

thereof, may there levy a Fine; but he who has a Leak 

or Intereſt for Years cannot levy a Fine, but every one ſhall 

ſay againſt it, quod partes finis nibil habuerunt, becauſe 1 

Leaſe for Years is but a Chattel, and a Fine is in the Real 

ty, and the Law requires that one of the Parties have a Free- 

hold. And that this Word ( Intereſt) in the AR ſhall be in- 

tended of an Intereſt of Freehold whereof a Fine may be 

levied, And it was ſaid that Mich. 21 Eliz. in the Kings 

(3)Goldsb.171, Bench, it was adjudged in (OJ Caunder's Caſe, That a Lease 

. Celeb for Tears was not an Intereſt within the faid See d 
1 Leon- 99. 4 : 1 TT IVR | 

2 Leon. 13). 2. It was objefted, That altho Leſſee for Years 

Raym. 149. Ret is ouſted and ejected ſhall be within the {aid 


rb. AR; yet in this Caſe the'Lefſes ſhall be bound, 
no Fine levied with Proclamations ſhalt” bind 4 " 
thoſe who Fm of Poſſeſnan, and have but 8 Right 
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pakr V. SAFT NY Caſe. 124 
ſor if their Eſtate or Intereſt be not deveſted out of them, but | 

in in them as it was ab 1921110, they need not make an En- 
try or Claim to that which never was deveſted; and therefore 
it is agreed in Plow. Com. 373. in Stowel's Caſe, That a Fine 
levied of Land with Proclamations, and five Years with- 
out (a) Claim made by him who has Common of Paſture, 7) Cr.ſac.6o. 
Rent, or the like, fhall not bind them, for their Eſtate is Raym. 149. 
not deveſted out of them, but always remains in them. So it 
was faid in the Caſe at Bar, until the ſecond Leffee enters he 
has but Intereſſe termini, as he had before the firſt Leaſe de- 
termined,which (as it was ſaid) continues in him notwithſtand- 
ing the Feoffment or Fine. As if a Man makes a Leaſe for 
Years to begin at a Day to come, and before the Day the Lef- - 
far is diflexed, yet the Leſſee may grant over his Intereſt, for 
ſuch Intereſſe termini cannot by Difleifin or Feoffment be 
deveſted, and put to a Right, more than a Rent or Common 
or the like; and this was briefly the Effect of what was ſaid (6) 1 Sid. 459. 
on this Side, But it was reſolved, That the 2 Pine and Proclg- Cr. Iac 60, 6l. 
mations, and the Nonclaim of the Leſſee had barred him of . Vent 176 
his Term by the Act of 4 H. 7. And as to the firſt Obje- 2 laſt. 517. 
Aion it was anſwered ok reſolved, that notwithſtanding « 288 2. 
Leſſee for Years has not ſuch Eſtate that he can levy a Fine 4% 3Kab. 88. 

non — that his Term and Intereſt ſhall not be Nos fer 

and barred by the ſaid Statute, and that for 2 Reaſons: Noy 23. Hardr. 

1. It is within the Letter of the Act, for the Words of the Act C Lit 262.3. 
are general (the ſaid Fine with Proclamation ſball be a final 
End, and conclude as well Privies as Strangers to the ſame) 7 Co. 32. 
which Words are general, and extend to all: And the Words 
of the Saving are (ſuch Right, Claim, and Intereſt, c) 
3 3 1 * bag | 
with agrees c) Carlyn in Plow. Com. 373. 2. It is within the 7? low.s 4. 
Miſchief 5 for it — rs by the Preamble, ¶ That Fines ought ä 
to be of the — Strength to avoid Strifes and Debates 
and to he (a) the final End and Conclufion,&9c.) And great Mit. (49 Co. ios. 
chief, Trouble and Vexation will enſue, if Leaſes for Years | | 
which now are made for a great Number of Years, ſometimes 
abſolute, fometimes determinable on Lives, ſhall not be with- ; 
in the ſaid Act; and therefore it was reſolved; That the In- „, lot. rip 
tereſts of Tenant by Statute Merchant, e) Statute Staple, d 2 


Elegit, Guardian by Knight's Service, Executors who have Mod Rep. u. 
Lands till Debts and Legacies are paid, and every other 
ſuch Intereſt are within 7 A ſaid Act of 4 H. 3. for all theſe 
hare Intereſt in the Land, and he who has a bare Right or 
tle to any Inheritance or Freehold, cannot levy a Fine to any 
Stranger, but it ſhall be faid, 94' partes finis nibil habuer; and 
yet he ſhall be bound by a Fine levied by the Ter-tenant: So 
Uthough Leflee for Years cannot levy a Fine to any a 


7  Barxryn's Cafe, Paxrt v. 
but it ſhall be ſaid, - partes finis nibil habuerunt, 
tom ſequitur but cas be ſhall be bound by t he Fine wh 
Proclamations levied by the Tenant of the Land. | 
As to the ſecond Objeftion it was anſwered, and re. 
folved by the Court, that in the Caſe at Bar by the ſaid 
Feoffment, the ſecond Leſſee had hut a Right, for when 
his future Intereſt had Commencement, then he had ſuch 
prefent Eftate in the Land which might be deveſted, and 
Which he might reveſt by his Entry. As if a Man makes 2 
Leaſe for Years, in this Caſe before the Leſſee enters he 
| 2 Gr, Jac. 60. has an Eſtate for Years in the Land which he may (a) grant. 
F is, 127. And the Words of Littloton were well obſerved, lib. 1. c.). 
Un Sed 68. Bl. 13. 5. If a Man makes a Leaſe for Years, and before the 
Lit, 51. b. Leſſee enters the Leſſor dies, ou the Leſſee may (I) enter, 
becauſe the Leſſee by Force of the Leaſe has a preſent Right 
to have the Tenements according to the Form of the Leaſe. 
And Tit. lib. 3. cap. 8. fol. roy. If a Man leaſes his Land for 
\ Lie. Sea, Years, if the Leſſot releaſes to the Leſſee all his Right be- 
555 Het. g. fore the Leſſee has entered into the Land, ſuch (c) Releaſ 
EL 46: d. is void, becauſs the Leſſee had not Poſſeſſion in the Land 
Ferk. Sele, at the Time of the Releaſe made, but only a Right to 
. ect. Sog. have the ſame Land by Force of the ſame Leaſe: And 6. 


dem lib. fol. 127. if a Man leaſes' Tenements for Tears, by 
Force of which the Leſſee is ſeiſed, that is, poſſeſſed, and 
| aftewards the Leffor by his Deed grants the Reverfion to 
another for Life, &c. it is neceſſary in ſuch Caſe that the 
6 t 315. Tenant for Term of Years (2) attorn : By which it 22 
ö 8 that before the Leſſee enters, he has not actual Poſſeſſion, 
Ad b. bor (as it ſeems) the Leſſor has not ſuch a Reverſion thi 
10 I, he can grant it over by the Name of the (e) Reverfion, but 
"= Ae = ſuch Leſſee bas more than he who has a future Intereſt, 
$9 Ca. joy. b. for he may preſently enter and take the Profits, ſo that his 
| Intereſt accompanied with preſent Entry and Ability to taks 
the Profits which he may transfer to another, may be de 
veſted out of him, and put to a meer Right not grantable: 
>a And fo the Difference appears between the Caſe at Bar, and 
ed g. { Saunger's Caſe which was adjudged in 21 His. for 
12. Ex.Jac.$0. there at the Time of the Fine levied the Leſſee bad nit 
Lea 177 Power to enter or take the Profit, but only a future Intereſ, 
Jeg, which (if ir could de deveſted) he had not any Means po 
U ge ible to reveſt in him again. 5 8 * . 1 


Tal 


PART V. 


-. 


Paſch, 3 Jacobi, 


De Libellis famoſis. 


| whom the Attorney General proceeded ore tenus 


on his own Confeſſion, for 2 | 
famous Libel in Verſe, by which 
terbury (who was a Prelate of Piety, Gravity, and 
Legpning, now dead) by Deſcriptions and Circumlocutions, 
and not in expreſs Terms; and Richard Biſhop of Canten- 
who now is, were traduced and ſcandalized : In which 

e Points were reſolved : 

1. Every Libel which is called famoſus Libellus, ſeu infa- 
matoria ſcriptura,) is made either againſt a private Man, or 
againſt a Magiſtrate or publick Perſon. If it bo agaiaf a pri- 
yate Man it deſerves a — Puniſhment, for although the 
Libel be made againſt one, yet it incites all thoſe of the 
ſame Family, Kindred, or Society to revenge, and fo tends 
fer conſequens to Quarrels, and Breach of the Peace, and 
may be the Cauſe of Shedding of Blood, and of great Incon- 
venience : If it be againſt a "Magiſtrate, or other publick 
Perſon it is a greater e; for it concerns not only the 
Breach of the Peace, but alſo the Scandal of Government; 
for what greater Scandal of Government can there be than to 
have corrypt or wicked Magiſtrates to be appointed and con- 
ituted by the King to * his Subjects under him? And 

ter Imputation to the State cannot be, than to ſuffer 

uch corrupt Men to fit in the ſacred Seat of Juſtice, or to 

lake. meddling in pr concerning the Adminiſtration of 
= X 


2. Although the private Man or Magiſtrate be dead at 
tie Time of be . lin of = Libel, yet it is puniſhable, 
for in the Caſe it Airs up others of the ſame Family, 
Blood, or bociet to revenge, and to break the Peace, and 
in the other the Libeller traduces and andere the Stazo and 
Povenment, which dies . PRE Pol 

3. ibeller (who is ca amator 
be Fm eicher y oe ab the Common Law 
#f by Bil, if hs deny it, or ore ens e 
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1* che Caſe of Z. P. in the Star- Chamber this Term, a-; Ea. 174. 
9 C0. 5 


and publiſhing an in- Moor $13, 627; 
1 an in- __ 
Archbiſhop of Can. _ fr 


3 Inft. 174 


Hob. 253. 


3 Inſt, 1 "4 


9 Co. 


39. 


— — whether the Libel be true, or whe. 
ther the Party againſt whom it is made, be of a good or ill 


wiſe: He who kills a Man with his Sword in Fight is 4 
another, for in the one Caſe he who is openly affaulted, may 


De Libellis famoſis. Parr v. 


fion, in the Star-Chamber, and according to the Quality of 
the Offence he may be puniſhed by Fine or Impriſonment, 
and if the Cale be exorbitant, by Pillory and Loſs of his 


Fame; for in aſertled State of Government the Party gric- 
ved ought to complain for every Injury done him in an or- 
dinary Courſe of Law, and not by Means to revenge 
himſelf, either by the odious Courſe of Libelling, or other- 


great Offender, but he is a greater Offender. who poiſons 


defend himſelf, and knows his Adverſary, and may endes. 
vour to prevent it: But poiſoning may be done ſo ſecretly 
thet none can defend himſelf againſt it, for which Cauſe the 
Offence is the more dat us, becauſe the Offender cannot 
eafily be known; and of ſuch Nature is libelling, it is { 
cret, and robs a Man of his Name, which ought to be 
more precious to him than his Life, & Aiſicillimum eſt in 
venire Authorem infamatorie ſcripturæ, and therefore 
when the Offender is known, he ought to be ſeverely 

niſhed. Every infamous Libel, aut eft in ſcriptis, aut ſiu 
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Feriptis 5 A ſcandalous Libel in ſeripris is when an Epi- 
e 


gram, Rhime, or other Writing is compoſed or publiſhed 
to the Scandal or Contumely of another, by which his Fame 
or Dignity may be prejudiced. And ſuch Label may be pub- 
liſhed, 1. Verbis aut cantilenis: As where it is maliciouſly 
re or ſung in the Preſence of others. 2. Tradition, 
the Libel, or any Copy of it is delivered over to ſcar 
dalize the Party — Libellus ſine ſeriptis may be. 
1. Pifturis, as to paint the Party in any ſhameful and ige 
minious Manner, 2. Signzs, as to fix a Gallows, or otbet 
1 and ignominious Signs at the Party's Door ot 
elſew 


ſewhere. And it was reſolved Mich. 43 & 44 Elis. in the 
Star-Chamber in Halliwood's Cafe, That if one finds à Lt 
bel (and would keep himſelf out of Danger) if it be compr 
ſed againſt a private Man, the Finder hier may burn it, d 
preſently deliver it to a Magiſtrate : But if it concern a Ms 
iſtrate, or other publick Perſon, the Finder aught preſent 
ly to deliver it to a Magiſtrate, to the Intent that by Ext 
mination and Induſtry, the Author may be found out 
puniſhed. And Libelling and Calumniation is an Offer 
againſt the Law of God. For Leviticus 17. Non fi 


calummam Froximo. Exod. 22. ver, 28. Princip fit 
fi mui nen maledices, Forlefiaſtes 10, Tn A 


Par V. De Libellis famoſisr.- 


tus ne detrabas Regi, nec in ſocreto cubiculi tui diviti male” 
lices, quia volucres cali portabunt- vocem tuam, & qui ha- 
bet pennas annumtiabit ſententiam. Pſal. 68. 13. Al verſus 
me loguehantur qui ſedebant in porta, & in me pſallebaut 
qui bbebant vinum, Job zo. ver. ) & 8. Filii ſtultorum & 

ilium, & in terra penitus non parentes, nunc in eorum 
canticum verſus ſum, & factus ſum eis in proverbium. And 
it was obſerved, that Fob who was the Mirrour of Patience, 
gs appears by bis Words, became impatient 
when Libels were made of him; and therefore it appears 
of what Force they are to provoke Impatience and Conten- 
tion, And there are certain Marks by which a Libeller 
may be known : Quis tris defamarorem famo- 
: 1. Pravitatis incrementum, Increaſe of Lewdneſs ; 


a2 & A a A: oh _ >. ane ts, 
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2. Burſe decrementum, Decreaſe of Money, and Beggary ; 
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Paſcb. 3 Jacobi, 


In the King's Bench, | 


: * | C 

PAL M E K 7 Caſe, 

60 

(#) Cr. he. ss. Etween (a) Palmer and Wilder for a Ward in the County Wi ;: 
elv. 59. of Oxf. the only Queſtion in the Caſe was; If the Guar Wl x 


6 Co. 70. b. jan in Chivalry, ſhall have the fingle Value of the Heir 
without any Tender: And it was objected, that the Guar- 
dian ſhould not have it without a Tender for four Reaſons, 
1. Litt. lib. 2. cap. 4. fol. 21. and all the Books agree, that 

$) 3 Inf Knights Service draws to it Ward, Marriage, Relief; 
(5) Kc. and the Stat. of Merton, (b) cap. 7. ſaith, Quad maritagiun 
Cr. El. 469, ejus qui infra ætatem eſt de mero jure pertinet ad Dominun 
frodi ſo that the Marriage of the Heir within Age doth be- 

long by the Law in ſuch Caſe to the Lord; Then if the 
Heir will perform that which the Law requires, ſcil. to be 
married by his Guardian, there is no Reaſon that he ſhould 
render any Value for it; for Littleton doth not fay, thut 
Knights Service draws to it the Value of the Marriage, but 
the Marriage it ſelf; and the Statute of Merton doth not 


* 


fay, uod valor maritagii ejus de mero jure pertinet ad Dr ber 
minum feodi, ſed maritagium ejus de mero jure pertintt, lr. 
Sc. Suppoſe then that A. covenants with F. that g. ſhal ſuo & 


have the Marriage of A. and that he will be married to het Wi to be 
whom Z. will nominate to him; In this Caſe if A. be res Bi was 
dy to be married according to his Covenant, and H. will not Law 
nominate any, he ſhall never render any Value for it: 5 be! 
. Caſe at 7 Ck as the Law gives tho be t 
he Marriage, if the Heir be ready to perform it, he is ez Wi tits ( 
cuſed, and mal not be charged with any Valye. 80 if tho $1, k 
Tenant be ready to do Homage, or any other corporal Ser 
vice, which by his Tenure he ought to do, the Lord ca009 
refuſo or waive it, and take amends for it, * 


„ Parr V. PALMER's Caſe, 127 

4. In this Caſe of Marriage which the Law gives, the 
Lotd is to have the Benefit, and he ought to do the firſt 

for the Heir cannot perform the Duty which the Law 

in ſuch Caſe requires, without the firſt AR done by the 

7 Lord, ſtil. Tender of a Woman that the Heir ſhall marry 
ind in all Caſes when the Default is in him who ought to 
do the firſt Act, the other Party is excuſed. As if a Man be F 
bound to N Fine to the Obligee before ſuch a Day; (a) 1 Rol. 458- | | 
in this Caſe foraſmuch as by the Law the Obligee ought to Hurt. 48. g 
do the firſt Act, ſcil. to ſue forth a Writ of Covenant before be * 
the Day, if no Writ of Covenant be ſued, the Obligor is ex-. 
cuſed, as it is held 4 Z.3. 39.b. 18 E. z. 27. B. G 11 H. 4. 
18. 3. Jide 21 E. 4. 2. 2 E. 4. 3, 4. 20 Eliz. 361. Dyer, 

Windfor's Caſe, and 22 Elis. Dyer 371, c. 

3. The Words of the Writ de valore maritagii are, Quare 

eum (b) maritagium fred” B. ad ipſum A. pertineat, eo quod (5) Dyer 36t. 
fred' B. terram ſuam de eo tenuit per ſervitium militare, f N. g. 41d. 
& idem A. pred” B. dum fuit infra Statem in cuſtodia ſun. 
competerts maritagium abiſſue Aer Sc. ſepius ob- 

nty merit idem B. maritagium illud renuens, de eodem marita- 

ar- io præ fut A. cum ad plenam ætatem pervenerit ſatisfacere 

eir i tecuſavit, & aabuc recuſat minus juſte, &c. ad dampnum, 

ar Ec. By which Writ, and alſo by the Writ of Intruſion of 
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. Ward it appears, that the Lord ſhall not have the Value 

hat without Tender of Marriage, and Default in the Heir; and 

cf; i the Tender in ſuch Caſe ſhould not A eat 

um and tedious Surpluſage would be contained in the Writ, 

um which of its Nature, and according to its Name, ought to 

be- be brief and ſubſtantial ; Dicitur enim breve, quia rem 

the breviter enarrat. | 22 
o be 4: Upon the Reaſons aforeſaid are divers s Autho- =, 
ould WF rities in the Point, 22 E. 4. 43. 4. per totam Curiam, that N 
that WY it ought to be tender d, F. N. B. 141. (c) 40 E. z. 6. b. IC ( Firs. Agon 

but i fue taken on the Tender, 11 H. 4. 82. Tender alledged, fur le Stat. 9. 

not (% 43 E. 3. 20. and the Statute of Merton, cap. 7. Si quis 4 

Deren, Oc. pro Domino ſuo noluerit maritare, non compel- (dj Fnz. Attics 


inet, Wi («tur hoc facere, ſed cum ad e&tatem pervenerit det Domino fur le Stat. 10. 
l ſuo & ſat i gaciat ei, Oc. all which prove that there ought — 
bet I to be a Tender. As to the firſt and ſecond Objections, it _ 
red Wh vas reſolved (e) per totam Curiam, That at the Common Le Reſolution 
1 not BY Law it was at the Lord's Election to have the Marriage of 9 „ 
e Heir, or to ſuffer the Heir to marry whom he pleaſed, Cr. Jac. 66, 51. 
Loi BY and to have Recompence, ſeil. the Value of it, and that at 
s ex- e Common Law lay not only the Writ De valore maritd- 
f che but alfo the Writ Quare ſe intruſit maritagio non ſt- | 
185. "ja fo, and therewith agrees (F) 31 Af. p. 26. And (/) Br. For- 
anne e the Common Law if the Heir within Age had been ra; feiture de 
ie liſhed and married, the Guardian ſhould recover in an E. * 


＋ of Treſpaſs the Value of the Marriage in Damages, 


therewith agrees 29 E. 3. 37. & 29 A. which is a 
notable 
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botabls Proof, that the Value of the Marriage belongs to 
ts) Cr. El.335. the Lord without Tender; (a) for if the Value ſhould not 
68, 469. be due without Tender, then if the Raviſher of a Ward 
Mat: 22. 6% Married him, the Lord ſhould not receive the Value, or if 
503, * * the Heir married himſelf before the Lord could make 3 
Co. Lit. 82. . ender, or if he went beyond (5) Sea, or to Places unknown, 
1 "x the Act and Wrong of the Heir if a Tender were neceſſary 
Cr. Jac. 66. might prevent the Guardian of the Benefit of the Marriage, 
Cr. Car. 103» which de (c) mero jure belongs to him, which would be in- 
[+ 0 59. convenient. As to the third Exception it was anſwered, 
6 Co. 71.b. That many Times Writs are framed accordii to that which 
Cr. lac. 151. moſt uſually happens. And where the Rule is; ad (4) eg 
95 r. Jac. 66, que frequentins aceidunt jura adaptant* z it may be well ſaid; 
Velv. 9 ad ea que freguentius accidunt reſeripta ſive brevia adt- 
| q 7 l 
6 Co. 71. b. tant; And a ſpecial Caſe ſhall haveè the uſual Writ and a ſpe- 
Cr. Ei. 46 dial Count: As to tho Authorities, ſil. of 40 E. 3-6 
Co. 28. 2, there it appears that the Iflue was taken on the Tender, 
 Calvin's Caſe. which: many Times is done by good Advice, ſcil. firſt to try 
Co. Lic. 238.4 che Matter in Fakt, if the Plaintiff's Counſel will admit i 
Cart iz. and then to take Advantage of the Matter in Law, which 
(e)Antea 125. a. joining of Iſſue by the Plaintiff's Counſel, is not any Autho- 
— 2 9. fity to Prove that a Tender is requifite: And as to the Book 
Br. Forfeiture of (F) 21 E. 4. 43. 4. which is but an Opinion obiter with- 
de Marriage 3. out Argument or Deliberation, in the debating of another 
(Ant. 17-3 Caſe, is to be underſtood of the Forfeiture of Marriage; 
nn And in the other Books, Tender is only alledged, and 10 
2 Forfeiture Authority that is requiſite : But the Book of ( 2) 31 A P. ab. 
de Marriage 7. is adjudged; That for the fingle Value a Tender is not w. 
5 1 4+- quiſice ; and therewith agrees 2 H. 7. 9.4. Et hoc commu 
9 ) 6. „ juris peritorum calculo comprobatur':: And ſo the Doubt 
Bod. pl. 94. in 9 Eliz; Dyer 255. () well reſolved. 


In Annis, in quibus Caſus iſti adjudi- 


cati erant, hi fuerunt Juſticiarii. 


Juſtic de Banco Regis. 


(Aria Wray Miles, qui obiit anno 34 Eliz. Et poſt eum, 

Johannes Popham Miles. | 

ohannes Southcote. Franciſcus Gawdy Miles. 
homas Gawdy Miles. Edwardus Fenner Miles: 

Wilielmus Ayloffe. Chriſtoph. Yelverton Miles, 

a Robertus Shute. David Williams Miles. 

; Johannes Clench. | 

0 \ 

þ 


Juſtic de Communi Banco. 


, Acobus Dyer Miles, qui obiit poſt Hill' 24 Eliz. 
Et Paſch. 24. Edmundus Anderſon Miles. | 
19 Eliz. Rog. Manwood,quireceflit in Scacc Hill. 24 Eliz, 
h | #» Robertus Munſon, ceffit Paſc. 22. 
0 Hill' 20 Eliz. Thomas Meade, obiit Paſc. 25 Eliz. 
k Trin'21 Eliz. Franciſcus Windham, obiit poſt Trin. 34 Eliz. 
h- Hill 23 Eliz. Will' Periam, Hill' 35. receſſit in Scaccario. 
et M2). &2 8. El. Franciſcus Rode, obiit an 31 Eliz. 
ez Pacch. 31 Eliz. Thomas Walmeſley Miles. 


nd Hill 35 Eliz. Franciſcus Beamont, obiit ante Paſc. 40 Eliz, 


16. Hill 36 Eliz. Thomas Owen, obiit ante Hill' 41 Eliz. 
W. Tria 40 Eliz. Johannes Glanvil, obiit poſt Trin 42 Eliz. 
„Ait 41 Eliz. Georgius K ingeſm ill Miles. 
Mich. 43. Eliz. Petrus Warberton Miles. 

Hill Ja. Reg. Willielmus Daniel Miles. 


Baron in Scaccario. 


* Jeffrey Miles. Edw. Flowerdew. Joh. Savill Miles, 
T. Fleming Miles. Rob. Clark Miles. Georg. Snig Miles. 
Robertus Shute. Thomas Gent. Johan Sotherton. 
Johannes Clench. NMatthæus Evans. 


Servientes ad Legem. 


Rb. Gardiner Miles, Joh. Crook Miles. Jacobus Altham. 
Tho. Harris Miles Johannes Sherley. H. Hubberd MiP. 
Rich, Lewkenor Miles. Tho. Coventry. Auguſt Nichols. 
Johannes Hele Miles. Edw. Houghton. x a Barker. 
Edv. Herne Miles. Laur. Tanfield Mik. Rich. Hutton. 
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Id. Philips Miles. Thomas Harris. Joh., Dodderidge. 
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Edm, Pelham Miles. Tho. Foſter. Miles. Jacob. Lea Miles. 
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